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APPEAL from a judgnent and an order of the Crcuit Court
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reversed in part and renmanded.
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cross appeal from a judgnent and order of the Circuit Court for

St. Croix County, Hon. Eric J. Lundell, Judge, on certification
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by the court of appeals pursuant to Ws. Stat. 8§ 809.61 (2007-
08).1

12 Roehl Transport, Inc., the plaintiff insured, brought
an action against its insurance conpany, Li berty Mutual
| nsurance Conpany, for the tort of bad faith. A Truckers/ Auto
| nsurance Policy issued by Liberty Mutual i nsured Roehl
Transport, Inc. up to $2 mllion in liability coverage. The
policy had a $500, 000 deductible, neaning that Roehl Transport,
Inc. agreed to pay the initial $500,000 on certain clainms nmde
against it under the policy. Liberty Mitual was responsible for
payi ng any danages between the $500,000 deductible and the $2
mllion policy limt.

13 Roehl Transport's bad faith claim against Liberty
Mut ual stenms from Liberty Miutual's handling of a personal injury
cl ai m brought agai nst Roehl Transport by Arthur G oth. Goth's
car was rear-ended by one of Roehl Transport's trucks. G oth
was injured and sued Roehl Transport and Liberty Mitual for
damages. The jury found Roehl Transport liable to Goth and
awar ded Groth $830,400 in damages. This verdict was well within
the $2 mllion dollar limt of the insurance coverage but cost
Roehl Transport all of its $500, 000 deducti bl e.

14 The facts and circunstances of Liberty Mitual's

handling of Goth's personal injury claim against Roehl

L All subsequent references to the Wsconsin Statutes are to
t he 2007-08 version unless ot herw se indicat ed.
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Transport provide the gravanmen of Roehl Transport's conplaint
agai nst Liberty Miutual for bad faith.

15 In the past, an insurance conpany's decision to settle
within policy limts generally cost an insured little because
t he deducti ble was nodest. Here the amount of the deductible is
substantial. W have not previously addressed a bad faith claim
when the judgment entered against the insured is within policy
[imts. Wth the increasing prevalence of high-deductible
policies, cases such as the present one nmay becone nore conmmon.

16 Five issues are presented on the appeal by Roeh
Transport and the cross-appeal by Liberty Mitual:

(1) Does Roehl Transport, an insured with a deductible
for its liability coverage, have a cognizable bad faith
claim against its insurance conpany when the insurance
conpany exercises control over the settlenent of a third-
party claim and engages in bad faith conduct toward the
insured, even though the judgnent does not exceed the
policy limts??

(2) Is there credible evidence in the present case to

support the jury's finding of bad faith?3

2 Liberty Mitual raised this issue of law before the circuit
court in a notion for summary judgnment, in a notion for
dism ssal at the close of Roehl Transport's evidence at trial
and again in a post-trial notion for judgnment notw thstanding
the verdict. The circuit court denied these notions. Li berty
Mutual raised this issue before this court.

3 Liberty Miutual challenged the sufficiency of the evidence
by a post-trial notion for change of verdict. The circuit
court denied the notion. Li berty Mutual raised this issue in
its cross appeal.
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(3) I's Roehl Transport's claimfor bad faith barred by
judicial public policy considerations on the ground that
Roehl Transport sought a jury determ nation regardi ng what
Goth's liability claim against it "could have settled
for?"*

(4) Dd the circuit court err in refusing to award
attorney fees when evidence of the anount of attorney fees
claimed by the insured for prosecuting its bad faith claim
was not subnmitted to the jury?®

(5 Dd the circuit court err as a matter of law in
denyi ng Roehl Transport's claimfor punitive danages?®
M7 We hold as foll ows:

(1) Roehl Transport, an insured with a deductible for
its liability coverage, has a cognizable bad faith claim

against its insurance conpany when the conpany has contro

“ Liberty Mitual raised this issue on notion for sumary
judgment in the circuit court. The circuit court denied the
motion. Liberty Miutual raised this issue before this court.

® Roehl Transport's conplaint specifically sought attorney
fees. At the pretrial conference, Roehl Transport inforned the
circuit court that it intended to seek attorney fees. After
verdict, Roehl Transport petitioned for attorney fees and the
circuit court denied Roehl Transport's notion for attorney fees.
Roehl Transport raised this issue in its appeal.

® Roehl Transport's conplaint specifically sought punitive
damages. The circuit court ruled that Roehl Transport could not
pursue punitive danmages, and the issue was not presented to the

jury. After verdict, Roehl Transport noved for a second jury
trial to determine whether punitive damages should be awarded.
The circuit court denied the notion. Roehl Transport raised

this issue before this court.
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over settlenent of a third-party claim and engages in bad

faith conduct toward the insured, even though the judgnent

does not exceed the policy limts.

(2) Sufficient credible evidence supports the jury's
finding of bad faith and the jury's determnation of
damages in this case.

(3) Judicial public policy considerations do not
precl ude Roehl Transport's bad faith claim

(4) Roehl Transport is entitled to attorney fees as a
matter of law upon the jury's finding of bad faith. The
anount of attorney fees to be awarded is for the circuit
court to determ ne on remand.

(5) The circuit court did not err in denying Roehl
Transport's claimfor punitive danmages.

18 Accordingly, we affirm the judgnent and order of the
circuit court awardi ng Roehl Transport damages on its bad faith
cl aim and denying Roehl Transport's claim for punitive damages.
We reverse the circuit court's denial of attorney fees to Roehl
Transport and remand the matter of attorney fees to the circuit
court for determnation of the amount of attorney fees to be
awar ded Roehl Transport.

19 We shall address each issue of law in turn after first
setting out the facts necessary to understand the case and the
i ssues to be resol ved.

I

10 The factual background necessary to decide the issues

of law presented is neither conplicated nor di sput ed.

5
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Additional facts relevant to the various legal issues are
presented in the discussion of each issue.

111 Roehl Transport, Inc., operates a trucking conpany of
about 1,500 trucks, headquartered in Marshfield, Wsconsin.
Def endant  Liberty Mitual I nsurance Conpany is a national
i nsurer. Roehl Transport purchased insurance from Liberty
Mut ual beginning in 1989 and renewed the policy annually through
2000. The policy covered liability for property damage and
bodily injury up to $2 nillion. The policy included an
endorsenent specifically negotiated and agreed upon between
Everett Roehl, then president of Roehl Transport, and Liberty
Mutual, for a deductible of $500,000 per occurrence for
autorobile liability and general liability coverage.’

12 The policy at issue in this suit was effective from
Decenber 1, 1999 to Decenber 1, 2000.

113 The liability coverage in Roehl Transport's policy
covered "all sunms" that Roehl Transport was required to pay as

damages for bodily injury or property danmage, as foll ows:

We [Liberty] wll pay all sunms an "insured" |legally
must pay as damages because of "bodily injury" or
"property damage” to which this insurance applies,
caused by an "accident" and resulting from the
owner shi p, mai ntenance or use of a covered "auto."

114 Despite the large deductible, the policy also

provided, as is customary in Liberty Mitual policies, that

" Roehl Transport's deductible under the policy was
$500, 000 per occurrence for gener al ltability and auto
liability. Liberty Miutual does not dispute that the Goth claim
was Wi thin this coverage.
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Li berty Mitual retained control over the clains process.
Li berty Miutual had the right and duty to defend the insured
against a suit asking for damages covered under the policy and
could investigate and settle any claimor suit as Liberty Mitual
consi dered appropriate. The policy's settlenent provision reads

as foll ows:

We [Liberty] have the right and duty to defend any
"insured" against a "suit" asking for . . . [covered]
damages . . . . W mmy investigate and settle any
claimor "suit" as we consider appropriate. Qur duty
to defend or settle ends when the Liability Coverage
Limt of Insurance has been exhausted by paynment of
judgnents or settlenents.

115 Roehl Transport paid Liberty Mitual a fee for claim
handl i ng. Li berty Mitual provided Roehl Transport wth a
custoner service representative whose sole function was to act
as an onbudsman in the event Roehl Transport had concerns about
a claim Roehl Transport also negotiated "Special Handling
Instructions”™ with Liberty Mitual, which were not part of the
i nsurance policy, giving Roehl Transport input in settlenent and
handling of clainms and prom sing to provide Roehl Transport with
information during the clains handling procedure.?®

116 The present dispute between Roehl Transport and
Li berty Mitual arose from Liberty Mitual's handling of a

personal injury claim against Roehl Transport brought by Arthur

8 The Special Handling Instructions provided: "W [Liberty
Mutual] have agreed to discuss and obtain the insureds [sic]
agreenent on all bodily injury settlenents. Pricing should be
di scussed with [Roehl Transport Safety Director] Terry Littleton
prior to entering negotiations.”
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Groth, whose car was rear-ended by a Roehl Transport truck on
January 20, 2000. Roehl Transport notified Liberty Mitual of
the collision on the day it occurred, and Liberty Mitual took on
the investigation and handling of Goth's claim No settl enment
was reached with Goth. Goth sued and obtained a jury verdict
of $830, 400 agai nst Roehl Transport, consum ng Roehl Transport's
ful | $500, 000 deducti bl e.?

17 Roehl Transport filed the suit that is the subject of
this appeal against Liberty Mitual, alleging nunerous clains.
Only the action for bad faith was ultimately pursued; the jury
was instructed only on the bad faith claim and only the bad
faith claimis at issue here.

118 In summary, Roehl Transport alleges that Liberty
Mut ual m ssed the opportunity to settle the Goth claimfor |ess
than the full anobunt of Roehl Transport's $500,000 deductible.
Roehl Transport asserts that Liberty Mitual's handling of the
Goth claim was replete wth inadequate investigation,
i nexperienced and high-turnover staffing, and |lack of good faith
efforts in pursuing settlenent, all of which Roehl Transport
asserts resulted in Liberty Miutual's failure to settle the Goth
claim for less than the ultimate jury verdict, resulting in
damages to Roehl Transport.

19 Liberty Mitual noved for summary judgnent on the bad

faith claim arguing that Roehl Transport's bad faith claimis

® Further details regarding Liberty Mitual's handling of
Goth's claim are set out below in our analysis of Liberty
Mutual *s challenge to the jury verdict.
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not recognized in Wsconsin |aw because the judgnent entered in
the Goth |awsuit against Roehl Transport was not in excess of
the $2 mllion policy limt. Roehl Transport also noved for
summary judgnent.

20 In a nmenorandum decision and order, the circuit court
"disagree[d] with Liberty's suggestion that Roehl's clains are

not recognized by Wsconsin |aw" Rel ying on Anderson v.

Cont i nent al | nsur ance Co. , 85 Ws. 2d 675, 685- 86, 271

N.W2d 368 (1978), the <circuit court determined "that Roehl
asserted a bad faith claimagainst Liberty and that such a claim
is recognized in Wsconsin." The circuit court also determ ned
that "[w] hether Liberty satisfied its inplied duty of good faith
or, on the other hand, whether 'inportant facts were recklessly
ignored and disregarded’ during Liberty's adjustnent of the
claimare questions of fact."

21 The case proceeded to a jury trial. Both parties
presented evidence, including testinony from expert w tnesses.
Roehl Transport argued that the Goth claim should have settled
for $100,000 in 2001 and asked the jury for danmages of $400, 000,
representing the difference between the $100,000 settlenent
figure and the $500,000 deductible. Liberty Mitual argued for a
finding of no bad faith and no damages.

22 The jury found that Liberty Mtual's conduct was in

bad faith and awarded Roehl Transport $127,000 in conpensatory
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damages.® The jury returned a three-part special verdict in
favor of Roehl Transport, finding: (1) that Liberty Mitua
breached duties owed to Roehl Transport in the handling of the
Goth claim (2) that Liberty Mitual's failure to perform its
duties to Roehl Transport "denonstrat e[ d] a significant
di sregard of Roehl Transport's interests such that [Liberty
Mutual "s] failure to settle the Goths' claim was done in bad
faith;" and (3) that $127,000 should be awarded as the "sum of
money [that] wll fairly and reasonably conpensate Roehl
Transport for the bad faith actions of Liberty Mitual Insurance
Conpany. "

123 In a post-trial notion for judgnent notw thstanding
the wverdict, Liberty Mtual renewed its argunent that Roeh
Transport's bad faith claim is not recognized in Wsconsin |aw
because the <claim against the insured did not result in
liability to Roehl Transport exceeding the $2 mllion limt of
its liability coverage. The <circuit court denied Liberty
Mut ual " s noti ons.

24 Roehl Transport filed post-trial notions for an award
of attorney fees and for a second trial on punitive damages.
The circuit court denied these notions. This appeal and cross-

appeal foll owed.

10 Roehl Transport contested the jury's valuation in post-
verdi ct notions. The ~circuit court concluded sufficient
evidence existed in the record to support the jurors' verdict
and that "there are nultiple possibilities for how they arrived
at the final figure.” On appeal, neither side contests the
jury's danmage figure.

10
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[

125 W turn first to the question whether a cognizabl e bad
faith claim exists in Wsconsin when a verdict against the
insured in the underlying third-party liability claim is |ess
than policy limts but costs the insured its deductible. The
guestion presented is one of law to be determined by this court
i ndependently and benefiting from the analysis of the circuit
court.

A

26 Roehl Transport argues that in investigating and

handling a claimof liability against it, Liberty Mitual may not

ignore the interests of Roehl Transport. Roehl  Transport

1 This legal issue was presented to the circuit court in
notions by Liberty Mitual. Li berty Miutual noved for summary
j udgnent . W review summary judgnent decisions using the sane
standards and nethods applied by the circuit court. Under Ws.
Stat. § 802.08(2), a noving party is entitled to sunmary
j udgnment if t he pl eadi ngs, deposi tions, answer s to
interrogatories, and admssions on file, together wth the
affidavits, if any, show that there is no genuine issue as to
any material fact and that the noving party is entitled to a
judgnment as a matter of law. See Green Spring Farms v. Kersten
136 Ws. 2d 304, 315, 401 N W2d 816 (1987). Nei t her party
contends that there are disputed issues of fact material to
resolving the legal issue of whether a bad faith claim nmay be
brought in the present case.

Li berty Mitual also noved for dismssal at the close of
Roehl Transport's evidence at trial, arguing that wthout
evidence of a verdict in excess of policy limts, there was no
credi bl e evidence to support Roehl Transport's bad faith claim

Li berty Mutual also noved for judgnent notw thstanding the
verdict, challenging whether the facts found in the verdict were
legally sufficient to permt recovery in the absence of a
verdict in excess of policy limts.

11
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contends that Li berty  Mutual cannot conduct a slipshod
i nvestigation, ignore settlenent opportunities, mshandle the
| egal defense, and engage in all manner of m sconduct, thus
wasting Roehl Transport's $500,000 deductible, but then avoid
| egal responsibility for its alleged bad faith actions only
because the judgnent entered was within policy limts. In sum
Roehl Transport's position is that if Liberty Mtual breaches
its duty of good faith during adjustnment of the claim Liberty
Mut ual should be held liable for Roehl Transport's danages in a
bad faith tort claim

27 In contrast, Li berty Mut ual argues that Roehl

Transport cannot succeed in a bad faith claimagainst it in the
absence of a verdict in excess of policy limts and that because
Roehl Transport bargained for |ower premuns by accepting a high
deductible, it cannot now conplain that it was required to pay a
sumup to the anpunt of its deductible. Liberty Mitual contends
that only the following three types of bad faith clains are
recogni zed in Wsconsin'? and that this case does not fall within
any of the three types:

(1) An insured may bring a bad faith action against
the insurance conpany for failing to settle the
claim wth a third-party claimant when the
ultimate judgnent exposes the insured to a

judgment in excess of the policy limts. Thi s

2 See AW Huss Co. v. Cont'l Cas. Co., 735 F.2d 246, 249
(7th Cr. 1981) (citing Kranzush v. Badger State Miut. Cas. Co.,
103 Ws. 2d 56, 60-62, 307 N.W2d 256 (1981)).

12



No. 2008AP1303

type of claimis known as a third-party bad faith
claim?®

(2) An insured may bring a bad faith action "when the
insurer unreasonably and in bad faith wthholds

paynent of the claimof its insured."?!*

This type
of claim is knowmn as a first-party bad faith
claim?®

(3) A claimant may have a bad faith action against an
I nsurance conpany based on the insurance conpany's
failure to reinburse the claimant for a worker's
conpensation claim

128 Liberty Mitual 1is correct that the facts of the

present case do not conpletely fit within any of the three types

13 Third-party bad faith cases may be described as "bad
faith cases based on a liability insurer's failure to accept a
third-party claimant's offer to settle his claim against the
i nsured."” Stephen S. Ashley, Bad Faith Actions: Liability and
Danages 8§ 3:01 (2d ed. 1997).

4 Kranzush v. Badger State Mit. Cas. Co., 103 Ws. 2d 56
62, 307 N.W2d 256 (1981) (quoting Anderson v. Cont'l Ins. Co.
85 Ws. 2d 675, 689, 271 N.W2d 368 (1978)).

9n a first-party bad faith case, the insured has a bad
faith claim against its insurance conpany for the conpany's
failure to exercise good faith in paying benefits or honoring
the insured's claim under the policy against the insurance
conpany. "First party insurance generally describes those types
of insurance coverage under which the insured (or his
beneficiaries) recovers benefits directly from his own insurer
wi thout the need to establish fault (e.g., life, fire, accident
and health, and inconme disability coverages)." John J. Kircher
| nsurer's M staken Judgnent—A New Tort?, 59 Marg. L. Rev. 775
775 n.3 (1976).

13



No. 2008AP1303

of clainms already recognized as cognizable bad faith clains in
W sconsi n.

29 The instant case does, however, fit in large part
within the first type of bad faith claim described above: The
present case is a third-party bad faith claim The key
distinction between the instant case and the previously
recogni zed third-party bad faith claim is that Roehl Transport
was not exposed to a judgnment in excess of its policy limt.

B

130 The question presented in +the instant case is
therefore whether an excess liability judgnent, that is, a
judgnent in an anount greater than the insurance policy's
coverage, is a necessary prerequisite for an insured to bring a
third-party bad faith claimunder Wsconsin |law. Another way to
view the question is whether the three types of bad faith clains
described above are the only types of bad faith clains
cogni zabl e in Wsconsi n.

131 The availability of a bad faith claim under the facts
in the instant case has not previously been decided by this
court.

132 This court nust therefore analyze the cause of action
for bad faith in insurance cases to determ ne whether the facts
of the instant case fit the framework of bad faith clains
recogni zed by Wsconsin | aw.

133 We begin by noting that "[i]n Wsconsin as in nmany

states the doctrine of bad faith in insurance clains is a case

14
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| aw devel oprrent . " ®

The Wsconsin Suprene Court first allowed a
cause of action for bad faith in 1916 and fully recognized the
tort of bad faith in 1931.' Thereafter, Wsconsin case |aw has
continued to develop the tort.

134 The case |aw, our precedent, guides us in determning
whether the fact situation presented here supports Roehl
Transport's bad faith claim Qur analysis follows traditiona
met hods and princi ples of common-| aw anal ysi s.

135 Liberty Mitual argues that Roehl Transport's claimis
not and should not be recognized by the [|aw To the extent
Liberty Mitual argues that the three previously recognized
situations giving rise to a bad faith cause of action are
excl usi ve, it asks the «court to arrest the comon-I|law
devel opment of the tort of bad faith.

136 No Wsconsin case holds that the three types of bad
faith clainms previously recognized are the only situations in
which a claim of insurance bad faith may be recogni zed. Nor do
W sconsin cases purport to catalogue all possible bad faith
cl ai ns. We cannot unearth any hint in the case |law that the
tort of bad faith is confined to the three fact patterns

described in the existing case |aw. Rat her, the three

6 Huss, 735 F.2d at 2409.

7 The earliest Wsconsin cases recognizing a bad faith
cause of action are anong the first in any jurisdiction. For a
treatnent of the historical developnent of bad faith cause of
action in jurisdictions around the country, see Ashley, supra
note 13, ch. 2.

15
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identified types of insurance bad faith clains arise from fact
situations presented to the courts to date.

137 A review of the history of the tort reveals an
evolution of the tort of bad faith over the decades. The case
law first recognized a bad faith claim in third-party clains
with judgnments exceeding policy limts, while |ater cases
recogni zed the validity of the claim in tw novel situations:
first-party clains and workers' conpensation clains. The
comon-|law history of insurance bad faith clains in this state
requires the court to analyze the facts of the claim presented
and determ ne whether the established principles of the tort of
bad faith support recognizing the claim presented as raising a
val i d cause of action.

138 Qur analysis is set out in tw steps. W first
summarize the principles derived from our case |aw These
principles support our conclusion that the instant case fits
wthin the framework of bad faith insurance clains |ong
recogni zed by our cases. The facts here therefore give rise to
a cogni zable bad faith claim After sunmarizing the principles
distilled from the cases, we then discuss the particular cases
in which those guiding principles have been devel oped.

139 The principles of the tort of bad faith can be

summari zed as foll ows.

16
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40 First, a bad faith claim"sounds in tort."*® The tort
cause of action for bad faith arises out of a contractual
arrangenent but is not a contract action.

41 Rat her, the tort of bad faith is a separate
intentional wong, which results froma breach of a duty inposed
as a consequence of the contractual relationship.'® An insurance
conpany owes a duty to its insured to settle or conpromse a
cl ai m made against the insured and to act in good faith in doing
s0.2° The duty is inplied by the terns of the insurance policy
that give the insurance conpany exclusive power to settle
claims.?

142 Thus, the tort of bad faith intrinsically relates to
the nature and existence of the insurance contract.?® Because

the duty is rooted in the contractual relationship, this court

8 Anderson v. Cont'l Ins. Co., 85 Ws. 2d 675, 686, 271
N. W2d 368 (1978) ("bad faith conduct by one party to a contract
toward another is a tort separate and apart from a breach of
contract per se"); Kranzush, 103 Ws. 2d at 60 ("Under our case
law the notion that an insurance conpany nay be required to
respond in extracontractual damges as a result of certain
tortious conduct in the settlenent of clains or the paynent of
benefits has evolved into three separate theories of bad faith
recovery.").

19 Anderson, 85 W's. 2d at 687.

20 Mowy v. Badger State Mit. Cas. Co., 129 Ws. 2d 496,
510, 385 N.W2d 171 (1986); Alt v. Am Famly Mit. Ins. Co., 71
Ws. 2d 340, 347, 237 N.W2d 706 (1976).

2L Mowry, 129 Ws. 2d at 510.

22 Hilker v. Western Auto. Ins. Co., 204 Ws. 1, 13-16, 235
N.W 413 (1931).

17
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has refused to recognize a bad faith claim when a claimant was
not in a contractual relationship with an insurance conpany. 2
In the present case, Roehl Transport and Liberty Mtual have a
contractual relationship, the insurance policy.

143 Second, the tort of bad faith is derived from the
inplied covenant of good faith and fair dealing found in every
contract.? Thus the breach of duty from which the tort claim
follows is not of any explicit term of the contractua
obligations but of the inplicit duty to act in good faith in
carrying out the insurance contract.

44 Third, third-party bad faith clains arose to protect
hol ders of insurance policies against abusive, "bad faith"
practices of insurance conpanies in adjusting or settling
l[itability clains against the insured when the interests of the

insured are in the hands of the insurance conpany and may cone

into conflict with the insurance conpany's own interests.

23 Kranzush v. Badger State Mut. Cas. Co., 103 Ws. 2d 56
307 N.W2d 256 (1981).

24 Anderson, 85 Ws. 2d at 689 (relying on the Restatenent
(Second) of Contract 8§ 205 (1981)). See Allis Chalners Corp. V.
Lueck, 471 U S. 202, 216-17 (1985) (exam ning Wsconsin bad
faith law, observing that "the inplied duty to act in good faith
is different from the explicit contractual duty" and "the tort
exists for breach of a 'duty devolv[ed] wupon the insurer by
reasonable inplication from the express terns of the contract'"
(quoting Hil ker, 204 Ws. at 16)).

Good faith is an inplied covenant arising from the
contractual relationship. 14 Couch on Insurance § 198:5 (3d ed.
2005).

18
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145 Such conflict arises in the traditional third-party
bad faith claim when the insurance conpany retains exclusive
control over settling clains against the insured and the val ue
of the claim m ght exceed the policy limts but the tort victim
offers to settle the claimwthin policy limts.

46 On the one hand, the insurance conpany's acceptance of
the settlenment offer would protect the interests of the insured
by limting total liability to an amount the insurance conpany
wll pay.

147 On the other hand, the insurance conpany's rejection
of a settlenent offer for policy limts may better serve the
interest of the insurance conpany. If the insurance conpany
"W ns" at trial, by defeating the claim outright or by at |east

achieving a judgnent within policy limts, the insurance conpany

will be in a better position than it would have been in had it
accepted the settlenent offer. But if the insurance conpany
"l oses" at trial, it will be in no wirse a position than it

woul d have been in had it accepted the settlenent offer.

48 An insurance conpany's rejection of a settlenent offer
for policy limts thus risks nuch for the insured but little for
t he insurance conpany. The insurance conpany's obligation wll
be limted to the policy limts while the insured m ght becone
personally liable for any judgnent above the policy limts.
Therefore, in these traditional third-party bad faith cases,
when the insurance conpany rejects a policy limts settlenent

offer, it is, in effect, ganbling with the insured s noney.
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49 Under these circunstances, the case |aw has recogni zed
that the interests of the insurance conpany and the insured are
in conflict. Courts have concluded that when there is such a
conflict of interests, the insurance conpany will be liable if
it fails to exercise good faith in settling the claim Good
faith neans being faithful to one's duty or obligation. "[B] ad
faith means being recreant thereto."?®

50 The 1insurance conpany's duty of good faith arises
because the insured has bartered away its rights to control
settlenment to the insurance conpany and nust depend on the
I nsurance conpany to investigate and settle the natter properly.
An insurance conpany cannot nerely wait for a legally binding
offer to settle; it has a positive duty "to take the initiative
and attenpt to negotiate a settlement wthin the policy
coverage."?® An insured is given a bad faith tort cause of
action to protect against the risk that an insurance conpany nmay
place its own interests above those of the insured and that the
recovery available to the insured for breach of contract would

not fully conpensate the insured for the resulting harns.?” Wen

25 Hilker, 204 Ws. at 13.

2 Alt, 71 Ws. 2d at 351-52 (quoting Rova Farms Resort,
Inc. v. Investors Ins. Co. of Am, 323 A 2d 495, 507 (N. J. 1974)

("W . . . hold that an insurer . . . has a positive fiducially
duty to take the initiative and attenpt to negotiate a
settlement within the policy coverage."); Il Arnold P. Anderson

W sconsin Insurance Law 8§ 8.30 (5th ed. 2004).

2 For a discussion of traditional contract renmedies and the
resulting recognition of a remedy in tort, see Ashley, supra
note 13, 8§ 2:02-2:03.
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an insurance conpany breaches its duty of good faith, it mght
t herefore beconme liable for the tort of bad faith.

51 The present case is nuch like the traditional third-
party bad faith clains recognized in this state. In the present
case, Roehl Transport has agreed to pay part of any settlenment,
that is, it has agreed to pay up to its deductible, and has al so
agreed to pay in excess of policy limts. Roehl Transport has
relinquished to Liberty Mutual the right to negotiate on its own
behalf with third-party clai mants.

52 Roehl Transport, the insured, is therefore dependent
on Liberty Mitual, the insurance conpany, to see that the
insured's best interests are protected as the insurance conpany
deals with third-party clains. Li berty Mitual has a duty of
good faith wth respect to matters falling wthin its
responsibilities under the policy. A duty of good faith, as we
stated previously, inures to every contract.?®

53 Under the circunstances of the present case in which
the insured has a significant deductible, the insurance
conpany's and the insured's interests mght diverge, and the
i nsurance conpany could make decisions in settling clains that
favor its own interests over those of the insured. The
i nsurance conpany mght offer an unnecessarily high settlenent
within the deductible to avoid the expense of diligent
i nvestigation and adjustnent. O it mght expend insufficient

effort to investigate a claim unless or wuntil the insurance

28 gee Anderson, 85 Ws. 2d at 688-89.
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conpany's own nmoney is at risk when the value of the claim
approaches or exceeds the deductible.

154 The insurance conpany's apparent interest in settling
claims below the deductible is to mnimze its own costs, not
necessarily to mnimze the total paynent to the claimant. Just
as in traditional third-party excess judgnent cases, the insured
with a high deductible needs the protection of a bad faith cause
of action to guard against the risk that an insurance conpany's
exercise of control over a claim mght favor its own financial
interests over those of the insured. This possibility gives
rise to a cause of action for bad faith

155 The present situation is thus anal ogous to the third-
party situation in which a claim my exceed the policy limts.
In both instances, the insurance conpany has control over
settlenent, the insured has direct financial exposure as a
result of the insured' s conduct, and the interests of the
i nsurance conpany and the insured diverge. An insurance
conpany's bad faith conduct exposes an insured to a set of harns
not covered by the policy.

156 Liberty Mtual would not be free to disregard Roeh
Transport's interest if liability had exceeded policy limts,
and simlarly Liberty Mitual is not free to disregard Roehl
Transport's interest when liability was less than policy limts
but inplicated Roehl Transport's liability for the deductible.
Simlarly, an insurance conpany may not burden the insured with
paynment of the deductible through its failure to negotiate
settlenment or conduct its investigation of the claim in good
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faith. |If the insurance conpany fails to act in good faith, the
insured mght bring a bad faith action.

157 For the very reasons our cases have concluded that an
i nsurance conpany becones liable for the tort of bad faith when
it fails to act in good faith and exposes its insured to
liability over policy limts, we |ikewse conclude that an
i nsurance conpany may be l|liable for the tort of bad faith when
t he i nsurance conpany fails to act in good faith and exposes the
insured to liability for suns within the deductible anount.

158 We conclude that Roehl Transport raises a cognizable
claimof bad faith in the present case, which, if proved, allows
for recovery against Liberty Mitual.

C

159 W now examne the semnal Wsconsin bad faith
i nsurance cases that informour decision.

60 One of the earliest cases recognizing that a claim
mght Iie against an insurance conpany for "bad faith" in
handling a third-party liability claim against the insured is

Wsconsin Zinc Co. v. Fidelity & Deposit Co. of Mryland, 162

Ws. 39, 155 N.W 1081 (1916).

61 In Wsconsin Zinc, an injured enployee sued his

enpl oyer. The enployers' insurance conpany refused settlenent
offers within policy limts. The enployee sued the insured
enpl oyer and was awarded a judgnent for which the enployer paid

a substantial sum beyond the policy coverage. W sconsin Zinc

162 Ws. 39, 41-42.
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62 The enployer in turn sued its insurance conpany for
refusing the settlenent offer. The enployer set out three
causes of action based on the sanme facts, "[o]ne on contract,
one in tort [negligence], and one based on fraud." W sconsin
Zinc, 162 Ws. at 40. The court dismssed the contract and
negl i gence causes of action because the insurance contract did
not explicitly place a duty on the insurance conpany to settle
cl ai ns.

163 The insured's "fraud" theory was allowed to continue.
The court observed that "the power of settlenent given the
i nsurer cannot be used for the purposes of fraud or
oppression . . . . [T]he power conferred nust not be exercised
in bad faith. . . . [Flor such there my be a recovery."

Wsconsin Zinc, 162 Ws. at 53.

64 The Wsconsin Zinc court stated the |law as prohibiting

an insurance conpany from handling a claim recklessly and
contumaci ously when the result would be a loss to both the
i nsurance conpany and the insured: "While the [insurance
conpany] had the right to consult what it deened to be its own
interest in making a settlement, it could not abuse the power
vested in it and recklessly and contumaciously refuse to settle
if it was apparent that in all reasonable probability its
conduct would not only result in damage to the plaintiff but

also inloss to itself." Wsconsin Zinc, 162 Ws. at 54.

165 Wsconsin Zinc was revisited fifteen years later in

this court's landnmark bad faith insurance case, Hi | ker .
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Western Autonpbile Insurance Co., 204 Ws. 1, 231 N W 257

(1930), reh'g & further opinion, 235 NW 413 (1931).

166 The Hilker case arose from an autonobile insurance
policy that provided liability coverage with a limt of $5,000
per injured person and gave the insurance conpany "full and
conplete control of the handling and adjustnent of all clains.”
H |l ker, 204 Ws. at 3. The insurance conpany defended two
actions resulting in judgnents totaling $10,500. The policy
hol der sued the insurance conpany, alleging that it "acted in
bad faith in conducting the defense of these actions
and . . . that they could have been adjusted for a sumless than
$5,000." Hilker, 204 Ws. at 3. The court affirned a judgnent
in favor of the insured against the insurance conpany.

167 Hilker S of ten di scussed in the context of
articulating the standard for bad faith conduct.?® Here, our
focus is on Hlker's explanation of the conditions and conpeting
interests that give rise to a claim for bad faith. Thr ee
observations are especially significant.

168 First, according to Hlker, the duty to settle or
conpromse a claim is recognized although it is not expressly
i nposed by the policy. Hilker, 204 Ws. at 13.

169 Second, the Hilker court concluded that the insurance
conpany's duty to settle a claimneed not arise froman explicit

obligation to settle but "is inplied as a correlative duty

2 For a discussion of the standard for third-party bad
faith cases as articulated in the Hlker case and in later
W sconsin cases, see |l Anderson, supra note 26, 88 8.12-.26
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growi ng out of certain rights and privileges which the contract
confers upon the insurer."” Hilker, 204 Ws. at 13.

70 Third, Hil ker enphasized the underlying rationale for
allowwng an insured's claim for an insurance conpany's bad
faith: the conflicting interests of the insured and the
i nsurance conpany and the need to protect the insured when
control of negotiations is taken from the insured and given to
the 1insurance conpany. The Hilker court explained that the
i nsurance conpany's duty to settle or conpromse a claim arises
"because the insured has bartered to the insurance conpany all
of the rights . . . to protect hinself as best he can from the
consequences of the injury."” Hilker, 204 Ws. at 14.

71 The court explained an insurance conpany's duty, the

breach of which gives rise to a claimof bad faith, as foll ows:

In express terns the contract inposes no duty at all a

breach of which nmakes the insurer liable to the
insured for a failure to settle or conpromse a claim
However . . . the insurer does owe to the insured sone
duty in this respect. This duty is inplied as a

correlative duty growing out of certain rights and
privileges which the <contract confers upon the
i nsurer. By the terns of this contract the absolute
control of the defense of such actions is turned over
to the insurer, and the insured is excluded from any
interference in any negotiations for settlenent or
| egal procedure. It is generally wunderstood that
these are rights and privileges which it is necessary
for the insurer to have in order to justify or enable
it to assune the obligations which it does in the
contract of insurance.

Hi | ker, 204 Ws. at 13-14.
72 The Hilker court enphasized that an insured has an

"interest" or "concern" in howa claimis to be settled when the
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i nsurance conpany controls settlenment and the injured person's

recovery exceeds the liability imts of the insurance policy:

So long as the recovery does not exceed the limts of
the insurance, the question of whether the claim be
conprom sed or settled, or the mnner in which it
shall be defended, is a matter of no concern to the
i nsur ed. However, where an injury occurs for which a
recovery may be had in a sum exceeding the anount of
the insurance, the interest of the insured becones one
of concern to him At this point a duty on the part
of the insurer to the insured arises. It arises
because the insured has bartered to the insurance
conpany all of the rights possessed by him to enable
him to discover the extent of the injury and to
protect hinself as best he can from the consequences
of the injury.

It is the right of the insurer to exercise its own
j udgnment upon the question of whether the claimshould

be settled or contested. . . . [I]ts exercise of this
right should be acconpanied by considerations of good
faith.

H | ker, 204 Ws. at 14 (enphasis added).

173 In the present case, Liberty Mitual relies heavily on
the language in Hilker, which states that settlement wthin
policy limts "is a matter of no concern to the insured" and
that the insurance conpany's duty of good faith does not arise
until "recovery may be had in a sum exceeding the anount of the
i nsurance. "

174 Wt take these sentences in Hilker to be descriptive of
the point at which the insured' s "concern" accrued in the Hilker
case and in the many fact situations of which the court was
awar e. This statenent observed, or assuned, that a settlenent
within policy Iimts wuld be "a matter of no concern"” to the

insured in that case. Nothing in the H |l ker decision or in the
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briefs indicates that the insured had any other concern than
that the claimwould exceed the policy limts. The H | ker court
was not thinking about a claimw thin a deductible.

175 We look to the reasoning of Hilker, not to a narrow
readi ng of |anguage specific to the facts of that case. Hi | ker
teaches that the duty of good faith arises when an insurance
conpany has control over settlenent and the interests of the
i nsurance conpany and the insured are adverse. These conditions
enphasized in Hlker are net in the present case.

176 In the present case, Roehl Transport's interest, its
"concern,” in the language of Hilker, is not only to avoid
liability in excess of its coverage limts but also to limt any
personal liability that arises from its deductible. Roehl
Transport's interest in settlenment under the deductible anount
is conparable to the insured's concern in Hlker wth a
settlenment in excess of policy limts.

77 Sinmply put, it is a mtter of concern to Roeh
Transport whether the insurance conpany settles for less than
policy limts and exposes Roehl Transport to liability within
the amount of its deductible. Roehl Transport's interest is in
settling the claim for as little as possible below $500, 000.
Li berty Miutual, on the other hand, has little concern with the
value of a claim settled bel ow $500,000; its financial interest
IS in mnimzing its costs in investigating and adjusting the
claim and in keeping the settlenent anount bel ow $500, 000. The
interests of Liberty Miutual and Roehl Transport are in conflict
regardi ng paynment of a claimbel owthe sum of $500, 000.
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178 Thus in the present case, to use the rationale and
words of Hilker, a duty on the part of Liberty Mitual to Roehl
Transport arose when the claim was nmade because Roehl Transport
had bartered to Liberty Mitual all the rights Roehl Transport
possessed to protect itself as best it can from the consequences
of the injury. We read Hilker as supporting Roehl Transport's
bad faith claimin the instant case.

179 Later cases have reiterated H lker's rationale for a
bad faith claim in simlar fact situations. Cases have
continued to explain the duty of an insurance conpany to
exercise good faith when its actions effectively dispose of the
assets of the insured. Al though this rationale is not limted
to judgnents or settlenments in excess of the policy limts,
third-party cases after Hil ker have involved judgnents in excess
of liability limts and have included |anguage focusing on the
excess judgnent as creating the insured's interest in the
adj ustment or settlenent of a claim?

180 Yet bad faith clains have not been Ilimted in

Wsconsin to the fact situations in Wsconsin Zinc and Hil ker.

30 See, e.g., At, 71 Ws. 2d at 349 (insurance conpany
required to make a determnation "whether the exposure may
jeopardize the insured by being in excess of the policy
[imts"); Kranzush, 103 Ws. 2d at 60 ("if the insurer fails to
settle a third-party claimwthin the limts of the policy and
chooses instead to litigate the matter, the insured wll be
exposed to that portion of any judgnent which exceeds the policy
limts."); see also Huss, 735 F.2d at 250 (applying Wsconsin
law) ("[A]lIl Wsconsin reported decisions available to us which
address third party claimnts and subsequent disputes between
the insured and insurer involve the insured' s claim for excess
j udgnent . ")
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Forty-seven years after Hilker, by which time third-party bad
faith clainms were well established, the court determned that a
bad faith claim could lie in a first-party claim against an
I nsurance conpany.

81 In Ander son V. Cont i nent al | nsur ance Co. , 85

Ws. 2d 675, 271 N wW2d 368 (1978), the insureds had a
homeowner's policy and sought paynents from the insurance
conpany for fire damage. They brought a bad faith clai magainst
their insurance conpany, alleging that their insurance conpany's
response to their claim for benefits was "wlful, fraudulent

i ntenti onal and in bad faith and for the purpose of
di scouragi ng, avoiding, or reducing the paynent due under the
terms of the policy.” Anderson, 85 Ws. 2d at 682.

182 The insurance conpany noved to dismss the bad faith
claim arguing that the Wsconsin Suprene Court had not
previously allowed such a claim in an action brought by an
i nsured against his own insurance conpany. The Anderson court
held that a first-party bad faith claim was cognizable in
W sconsi n. The court declared that "in every insurance
contract, there is an inplied covenant of good faith and fair
dealing. The duty to so act is inmnent in the contract whether
the conpany is attending to the clainms of third persons agai nst
the insured or the clains of the insured itself." Anderson, 85
Ws. 2d at 689 (quoted source omtted).

183 Adhering to the same reasoning used in the H |l ker and

W sconsin Zinc cases, the Anderson court wote as follows: "By

virtue of the relationship between the parties created by the
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contract, a special duty arises, the breach of which duty is a
tort and is wunrelated to contract damages." Ander son, 85
Ws. 2d at 686. Because Hilker's reasoning rested on a "duty on
the insurance conpany . . . analogous to that of a fiduciary,"”
the Anderson court concluded that the existence of this
underlying duty of good faith also supported a first-party bad
faith tort action. Anderson, 85 Ws. 2d at 688.

184 The Anderson case teaches that when considering
whether the tort of bad faith is available in a factual

situation different from that presented in Wsconsin Zinc and

H | ker, the court is to return to the basic principles set forth
in Hlker wunderlying the tort of bad faith. An insurance
conpany has a duty to the insured that is "anal ogous to that of
a fiduciary"3 and "[e]very contract inmposes upon each party a
duty of good faith and fair dealing in its performance and its
enf or cement . " 32

185 Following on the heels of Anderson canme Colenman v.

Ameri can Uni versal Insurance Co., 86 Ws. 2d 615, 273 N.w2d 220

(1979), once again raising the issue of whether a claimant in a

novel situation had a cognizable claim in Wsconsin under the

31 Anderson, 85 Ws. 2d at 688.

32 |d. at 688-89 (citing Restatement (Second) of Contracts
§ 231 (1973)).

"The rationale which recognizes an ancillary duty on an
i nsurance conpany to exercise good faith . . . is equally
applicable and of equal inportance when the insured seeks
paynent of legitimate damages from his own insurance conpany.”
Anderson, 85 Ws. 2d at 689.
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tort of bad faith. In Col eman, an enployee was injured in the
course of his enploynent by an enployer who was insured for
wor ker' s conpensati on. The enployee received worker's
conpensation paynents but then sued the worker's conpensation
i nsurance conpany for a separate injury for the insurance
conpany's bad faith conduct in intentionally and maliciously
wi t hhol di ng wor ker's conpensati on paynents.

186 The Colenman court declared that the "rationale of
Anderson is applicable not only to the claim of a first-party
insured against its insurance conpany, but is also applicable
when the case involves a [victims] claim against an insurer."®
The court based its conclusion that a victims bad faith claim
agai nst an insurance conpany was cognizable on the statutory
system of ensuring that workers' injuries were conpensated.

187 The next significant case in which this court was

asked to recognize a bad faith claim in a different factua

33 Coleman v. Am Universal Ins. Co., 86 Ws. 2d 615, 620
273 N.W2d 220 (1979).

The |aw governing causes of action and renedies for bad
faith in worker's conpensation has changed since Colenan was
deci ded. Qur concern in the present case is with the nethod of

common-|l aw analysis utilized in Col eman. W in no way address
the availability of any claimor remedy in worker's conpensation
cases. See Asl akson v. Gllagher Bassett Servs., Inc., 2006 W

App 35, 910, 289 Ws. 2d 664, 711 N.W2d 667 ("In response to
Col eman, the 1979-80 Wsconsin Legislature adopted Ws. Stat.
8§ 102.18(1)(bp), which provides that the departnent nmay assess a
penalty for bad faith in the handling of a worker's conpensation
claim and states that this penalty 'is the exclusive renedy
agai nst an enployer of insurance carrier for malice or bad
faith.'").
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situation was Kranzush v. Badger State Miutual Casualty Co., 103

Ws. 2d 56, 307 N W2d 256 (1981). In Kranzush, a clainmnt
asked the court to extend Col eman to a non-worker's conpensation
case, arguing that an injured victim (a third party to the
i nsurance policy) had a bad faith claim against the insurance
conpany in a non-worker's conpensation case.

188 In Kranzush, the victimin an auto accident filed a
suit against the tortfeasor's insurance conpany, alleging that
t he conpany's conduct in handling the victims claim against the
insured allowed recovery in a suit for bad faith. The insurance
policy was a contract between the tortfeasor and the insurance
conpany. No insurance policy or contractual relationship
exi sted between the victimand the insurance conpany.

189 The Kranzush court first outlined the three situations
in which the case |law had already recognized a bad faith claim
agai nst an insurance conpany: (1) an insured's claim against
the insurance conpany, as in Hilker, for failing to exercise
good faith in the settlenment of the claim of a third party
"which arises by virtue of the contractual relationship of the

insurer and the insured . (2) an insured' s claim against
his or her insurance conpany for its "handling of an insured' s
claim under a casual ty, life, heal t h, or acci dent

policy . . . exenplified by Anderson v. Continental Ins. Co.";

and (3) "in the handling of a worker's claimfor benefits under
a worker's conpensation policy," as recognized in Colenan.

Kranzush, 103 Ws. 2d at 60-62.
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190 The facts in the Kranzush case cane closest to the
type of bad faith claim recognized in Col eman: a victim sued
the tortfeasor's insurance conpany for bad faith. The Kranzush
court distinguished Coleman on the ground that worker's
conpensation provided guaranteed coverage and sw ft paynment to
wor ker-victinms, while a tort victim of an auto accident "is not
the object of a sweeping statutory schene designed to pronote
t he conpensati on of I njuries I n a routine, | ar gel y
nonadversarial manner." Kranzush, 103 Ws. 2d at 65.

191 The Kranzush court then considered whether to
recognize a bad faith right of action and determned it would
not . CGting nunmerous cases and resting on the rationale set
forth in Hlker and Anderson, the court identified a constant
theme in bad faith cases: an insurance conpany owes a duty of
good faith to the insured but owes no duty to the victim to
settle or to negotiate in good faith. Kranzush, 103 Ws. 2d at
72-73.

192 The duty of good faith arises under the insurance
policy and the contractual relationship fornmed between the
i nsurance conpany and the insured. This duty is owed to the
insured, not to a third-party claimnt. Absent this underlying
duty of good faith flowng from the insurance conpany to the
claimant, the Kranzush court determned that a bad faith claim
could not be recognized. Kranzush declared that allowing a
victim to assert a bad faith claim under the circunstances
"would constitute a serious and unprecedented departure from
established tort principles.”" Kranzush, 103 Ws. 2d at 73.
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193 Liberty Miutual relies on Kranzush for the proposition
that the three identified situations in which bad faith clains
have been recognized are the only available bad faith clains.
Li berty Mitual reads nore into Kranzush than the opinion says
and far nore than it inplies. In fact, by addressing at length
whether a bad faith claim should be recognized in this fourth
situation, Kranzush clearly inplies that the three instances in
which bad faith clains have previously been recognized are not
excl usi ve. Rather, |like Anderson and Colenman before it,
Kranzush teaches that each situation nust be analyzed in |ight
of the principles recognized in past cases to determ ne whether
a claimant can bring a bad faith claim against an insurance
company.

194 Here, Liberty Mitual appears to concede that it owed
a duty of good faith to Roehl Transport in the adjustnent of
third-party clains against Roehl Transport. Nevert hel ess,
Li berty Miutual asserts that the existence of the duty of good
faith does not give rise to a correspondi ng cause of action for
bad faith when the duty is breached but policy limts are not
exceeded. W do not accept this argunent.

195 W are not persuaded by Liberty Mitual's argunent that
allowng a bad faith claimin the instant case will necessarily
"open the floodgates"” to a great volune of wasteful or frivol ous
cl ai ns agai nst insurance conpanies. The fact that a previous
case involving the loss of the insured' s deductible has not
al ready been presented underm nes Liberty Mitual's argunent.
Moreover, we rejected the sanme argunent when we recognized a
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first-party bad faith claim for the first time in Anderson,
stating that "[i]nsurers in Wsconsin need not be nulcted by
extortionate or questionable clains if they adhere to the
" 34

st andards of care which we have set forth .

196 Anderson, Col enan, and Kranzush |lead to the concl usion

that we nust examne the situation presented in light of the
principles and rationale established in our previous cases.
Applying the principles and rationale of bad faith cases in
W sconsin conpels the conclusion that Roehl Transport may bring
a bad faith tort claim against Liberty Miutual for breach of its
duty of good faith when Roehl Transport's interests, nanely
Roehl Transport's exposure of its substantial deductible, were
Wi thin Liberty Miutual's control

197 Liberty Mitual also relies on AW Huss Co. .

Continental Casualty Co., 735 F.2d 246 (7th Cr. 1984), applying

Wsconsin law, to conclude that no claim of bad faith is
cogni zable when the settlenent does not exceed the policy
l[imts. In Huss, the insured had an autonmpbile liability policy
with a limt of $100,000 and an unbrella excess policy with a
limt of $1,000, 000. The insurance conpany investigated the
cl ai m agai nst the insured and began settlenent negotiations. It
al so advised the insured, in standard |anguage, that the insured
had the option of retaining counsel in connection with the case.
198 The insurance conpany ultimately settled the claim for

$1, 100,000, the total policy limts. The insured believed that

34 Anderson, 85 Ws. 2d at 694.
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the insurance conpany had not settled the matter quickly enough
and sued the insurance conpany for bad faith, seeking damages
for anxiety, business loss, attorney fees allegedly incurred in
nmonitoring the insurance conmpany's handling of the claimand in
prosecuting the bad faith action, as well as punitive damages.

199 The question presented to the federal court was
whet her "Wsconsin |aw recognizes a cause of action by the
insured against the insurer for alleged bad faith in handling a
third party claim where the insurance conpany settled the claim
within the insured s policy coverage.">® The federal court
answered this question in the negative.

1100 In response to the insured s argument that the federa
court should accept the insured's claimof bad faith as a fourth
category of bad faith clains, the federal court begged off. The
federal court stayed wthin the three fact situations previously
recogni zed in Wsconsin bad faith |aw The court asserted that
as a federal court in a diversity case applying Wsconsin |aw,
it had limted discretion to recognize "untested |egal theories
brought under the rubric of state law." Huss, 735 F.2d at 253.

1101 Despite its reluctance to recognize a bad faith tort
in the novel fact situation presented, the federal court went on
to conclude that even if the insured' s proposed bad faith claim
were to be recognized, the tort would not apply to the facts in

Huss. The court concluded that the insurance conpany "exceeded

35 Huss, 735 F.2d at 247.
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its obligation to defend the insured zealously . . . ." Huss
735 F. 2d at 255.

102 In Huss, the federal court enphasized the excess over
policy limts as its guiding theory in analyzing bad faith
clainms, rather than the conflict between the insured and
I nsurance conpany. This approach is understandabl e because in
the Huss case, no conflict between the insured and insurance
conpany occurred as long as the settlenent was within policy

[imts. Huss does not govern the present case, in which the

interests of the insured and the insurance conpany were in
conflict.

103 Furthernore, Huss was decided before United Capitol

| nsurance Co. v. Bartolotta's Fireworks Co., 200 Ws. 2d 284,

546 N.W2d 198 (Ct. App. 1996). There, a "specially tailored”
i nsurance policy included a "self insurance" provision requiring
the insured, Bartolotta's Fireworks, to pay the first $25,000 of
cl ai ns. The self-insured provision is analogous to the

deductible in the present case, making Bartolotta' s Fireworks

inmportant in our analysis of whether the instant case presents a
cogni zabl e bad faith claim

1104 The policy in Bartolotta's Firewdrks had a standard

clause giving the insurance conpany the right to settle clains.
The insurance conpany settled a victims claim against the
insured for  $35, 000, within the policy limts, wi t hout
consulting the insured.

105 The insurance conpany argued, as Liberty Mitua
argues here, that "a bad faith cause of action does not even
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exist in a case where a settlenment was nade wthin policy
limts."3°

1106 In response, the insured conceded that "virtually all
other reported cases deal with the insured' s personal exposure
in excess of liability limts" but argued that in its case the
i nsurance conpany's good faith obligation "as to settlenent
di scussions which expose the insured' s personal assets is no

7

| ess conpelling. "3 Bartolotta's Fireworks relied on cases from

other jurisdictions concluding that a bad faith claim may lie
when a settlement within policy limts neverthel ess exposes the
i nsured's deductible or other assets.?®

107 Thus the court of appeals was directly confronted with
the question whether a bad faith claim was cognizable in
W sconsin when settlenment was reached within policy limts but
the interests of the insured were at risk because of the self-
i nsurance (deducti bl e) provision.

1108 The court of appeals recognized the bad faith claim as
cogni zabl e under Wsconsin | aw. The court of appeals stated

that "[t]he duty of good faith serves to balance the interests

3¢ Response Brief of Plaintiff-Respondent-Cross Appellant,
United Capitol Ins. Co., at 17 (citing Am Hone Assurance Co. V.
Her mann' s Warehouse Corp., 521 A 2d 903 (N.J. 1987)).

3" Brief and Appendix of Appellant-Cross Respondent
[Bartolotta's Fireworks Co., Inc.] at 22.

8 Brief and Appendix of Appellant-Cross Respondent
[Bartolotta's Fireworks Co., Inc.] at 16-19 (citing St. Paul
Fire & Marine Ins. Co. v. Edge Menmi| Hosp., 584 So. 2d 1316
(Ala. 1991); Nat'l Serv. Indus. v. Hartford Accident & |ndem
Co., 661 F.2d 458 (5th Gir. 1981)).
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of the insured against its insurer, which may be tenpted to
avoid the costs of defense via a quick settlenent and thereby

sacrificing the insured s deductible."3®

109 Utimately the court of appeals concluded that the
i nsurance conpany had not acted in bad faith. The court of
appeals declared that it "cannot say that [the insurance
conpany] acted in bad faith by striking when the iron was hot
and noving this case to settlenment” when the insurance conpany
"had the authority to investigate, value, and settle any claim

and did so." Bartolotta's Fireworks, 200 Ws. 2d at 297.

"Striking while the iron was hot" is, in short, what Roehl
Transport argues that Liberty Miutual failed to do in the present
case.

110 Had the court of appeals reached the conclusion that
no claimfor the tort of bad faith could be asserted, it would
not have gone on to determ ne whether the facts were sufficient

to support the allegation of bad faith.*° The bad faith claim

% United Capitol Ins. Co. v. Bartolotta's Firewrks Co.,
200 Ws. 2d 284, 296, 546 N.W2d 198 (Ct. App. 1996) (citing
Mowy, 129 Ws. 2d at 509-10 (enphasis added)).

“ I'n Anderson, the court relied on exactly this reasoning
in its analysis of Drake v. MIwaukee Mitual |nsurance Co., 70
Ws. 2d 977, 236 N.W2d 204 (1975):

Had the court reached the conclusion that, under no
set of pleadings, a claim for what it called a
tortious breach of contract could be asserted against
an insurer, it would not have proceeded to determ ne
whet her the facts were sufficient to state that cause
of action, but it did just that. The claim of
tortious breach of contract was thrown out, not
because such a claim could not be asserted under
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was thrown out not because the settlenment was wthin policy
l[imts but because the facts before the court were insufficient
to support an allegation of bad faith conduct.

111 W read Bartolotta's Fireworks to support Roehl

Transport's claim The court of appeals in Bartolotta's

Fireworks faced a claim of bad faith for a settlenent that was
within policy limts but also exposed the insured to financial
risk on its "self insurance.” The court of appeals treated the

all egations of the bad faith claimin Bartolotta's Fireworks as

it would have treated a settlenent in excess of policy limts.
1112 W& apply the same rationale in the present case as the

court of appeals utilized in Bartolotta's Fireworks. Wen a

conflict exists between the interests of an insurance conpany
and the interests of an insured, and the insurance conpany has
control over the claim the insurance conpany has a duty to act
in good faith to protect the interests of the insured. Wen an
i nsurance conpany breaches that duty, a cause of action for bad
faith is cognizable in Wsconsin.

1113 Qur study of the devel opnent of the doctrine of bad

faith in insurance claine in Wsconsin case |aw denobnstrates

Wsconsin |aw against an insurer, but because the
facts pl eaded were insufficient.

Anderson, 85 Ws. 2d at 685.

In other words, a court that considers whether the facts
alleged are sufficient to support the stated cause of action
inmplicitly acknow edges that the cause of action is potentially
vi abl e.
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that the tort of bad faith has been devel oping in Wsconsin case
|aw and that Roehl Transport's bad faith claimis supported by
the doctrine devel oped in our previous decisions.
D

1114 Each party cites cases from other jurisdictions to
support its position. Only a few state courts have addressed
the issue the instant case presents. The cases from other
jurisdictions are not in agreenent about recognizing a bad faith
claim in situations conparable to the instant case. Cases in
several jurisdictions appear to recognize a bad faith claimwhen
the insured' s deductible, which is less than the policy limts,

may be at risk.* COther cases appear to conclude that when a

4l See, e.g., Comerce & Indus. Ins. Co. v. N. Shore Towers
Mynt. Inc., 162 Msc. 2d 778, 781 (N.Y. Gty Cv. C. 1994)
("[T]here is also conpelling authority that a bad faith claim
may be raised as to an insurer's settlenent within policy limts
whi ch causes the insured to becone liable for a deductible.");
Guarantee Ins. Co. v. City of Long Beach, 106 A.D.2d 428, 428-29
(N.Y. App. Dv. 1984) (setting forth bad faith standard for
claim against insurance conpany settling wthin |limts and
forcing insured to pay deductible), overruled on other grounds
by Pavia v. State Farm Mut. Auto. Ins. Co., 626 N E 2d 24 (NY.
1993) (bad faith standard in Long Beach case too demanding for
policyholder); Rocor Int'l, Inc. v. Nat'l Union Fire Ins. Co.,
966 S. W 2d 559, 562 (Tex. Ct. App. 1998) (insurance conpany owes
insured a duty to handle clainms against it in such a way as to
mnimze" the insured's liability and danages in its finances);
Oion Ins. Co. v. CGen. Elec. Co., 493 N YVY.S 2d 397, 455 (NY.
Sup. C. 1985), aff'd by US. Aviation Underwiters, Inc. V.
Gen. Elec. Co., 509 NY.S 2d 778 (N Y. App. Dwv. 1986) (court
tacitly recognized validity of an insured' s cause of action for
bad faith notw thstanding the absence of liability in excess of
[imts).

Ashl ey, supra note 13, 8§ 4:22 at 4-78 to 4-79, comments on
the Oion case as follows:
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l[itability policy contains a deductible clause along wth a
clause granting an insurance conpany an unfettered right to
settle, the insured has bargained away any rights to protest how
t he insurance conpany di sposes of the insured s deductible.?

115 After examning the Wsconsin case law and the cases
from other jurisdictions, we conclude that the Wsconsin case

|aw has never declared that the three previously recognized

Later courts have incorrectly read Orion as rejecting
the notion that an insurer may incur liability for bad
faith based on the insurer's decision to accept a
settlement offer wthin the policy limts. Thi s
confusion probably stens from the Oion court's
invocation of New York's narrow definition of bad
faith. The possibility of wunfair settlenments of
nmeritless cases under hi gh- deducti bl e policies
certainly seens to inplicate the cause of action for
bad faith and raises the issue how one m ght address
t he probl em in t he majority of Aneri can
jurisdictions .

The New York court correctly perceived that the facts
at least raised an issue as to [the insurance
conpany's] bad faith . . . . "[Tlhe inquiry nust be
akin to that undertaken in a case where an insurer is
sued for a bad-faith refusal to settle.”

See also Jon Epstein, Liability of Insurer to Insured for
Settling Third-Party Claim Wthin Policy Limts Resulting in
Detrinent to Insured, 18 A L.R 5th 474, § 8[a] (1994)
(coll ecting cases).

42 |iberty Mitual cites American Protection |nsurance Co. V.
Airborne, Inc., 476 F. Supp. 2d 985, 995 (N.D. IIl. 2007) (court
rejected bad faith claim noting that "[while [the insured]
certainly risked significant personal liability in this case
because of the large deductible, that risk was exactly what it
had contracted for."). See al so Epstein, supra note 41, § 8[Db]
(coll ecting cases).
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situations giving rise to bad faith clains are the only bad
faith clainms cognizable in Wsconsin. We further conclude that
Roehl Transport, which has a policy wth a deductible, has
stated a cognizable bad faith claim against its insurance
conpany, Liberty Miutual, when the conpany exercised control over

the settlement of a third-party claim against Roehl Transport

and the wverdict in the wunderlying Iliability case inposed
personal liability on Roehl Transport but was within the policy
l[imts.

1116 W now determ ne whether the jury's verdict in favor
of Roehl Transport's bad faith claim was supported by credible
evi dence.

11

117 Liberty Mitual asserts that there is no credible
evidence for a finding of bad faith. Li berty Mitual argues (A)
that the jury instruction required the jury to find "dishonesty
and deceit" to conclude that Liberty Mitual had acted in bad
faith and that no credi ble evidence supported the jury's finding
of bad faith when evaluated against this "dishonesty or deceit"
standard; and (B) that neither the injured victim Arthur Goth,
nor the President of Roehl Transport, Everett Roehl, the persons
who had authority to settle Goth's claim testified at trial,
and that w thout such testinony Roehl Transport could not prove
that the Goth claimcould have been settl ed.

1118 A jury verdict "will not be upset if there is any

credi bl e evidence to support it. The evidence will be viewed in
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3  Assessment of the

the light nost favorable to the verdict."?
credibility of the wtnesses and the weight afforded their
testinmony is left to the jury; when nore than one reasonable
inference may be drawn from the evidence, reviewing courts
accept the inferences that the jury has drawn.** It is this
court's task to ook for credible evidence to sustain the jury's
verdict, not to search the record for evidence that m ght have
supported a result contrary to the jury's verdict.®

119 W address each of Liberty Mitual's two argunents

challenging the jury verdict and conclude that sufficient

43 Johnson v. Am Family Mut. Ins. Co., 93 Ws. 2d 633, 644,
287 N.W2d 729 (1980). See also Helnbrecht v. St. Paul Ins.
Co., 122 Ws. 2d 94, 109, 362 N.W2d 118 (1985).

Wsconsin Stat. 8§ 805.14(1) provides:

Test of sufficiency of evidence. No notion challenging
the sufficiency of the evidence as a matter of law to
support a verdict, or an answer in a verdict, shall be

grant ed unl ess t he court IS satisfied t hat,
considering all credible evidence and reasonable
inferences therefrom in the light nost favorable to

the party against whom the notion is nmade, there is no
credible evidence to sustain a finding in favor of
such party.

“ MlIlonig v. Bakken, 112 Ws. 2d 445, 451, 334 N.W2d 80,
83 (1983) ("Even if the evidence adduced is undisputed, if that
evidence permts different or conflicting inferences, a verdict
should not be directed; and upon review after verdict, a court
is obliged to accept the one adopted by the jury. Thus, it is
only in the nost wunusual case that a jury's verdict wll be
upset"” (internal citations omtted).).

“ Fehring v. Republic Ins. Co., 118 Ws. 2d 299, 305-306
347 N.W2d 595 (1984), overruled on other grounds by DeChant v.
Monarch Life Ins. Co., 200 Ws. 2d 559, 576, 547 N W2d 592
(1996).
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credi ble evidence was presented at trial to support the jury's
finding of bad faith.
A

120 Li berty Mut ual does not chal | enge t he jury
instructions on bad faith as erroneous and does not contest the
adequacy of the wverdict form? Rather, Liberty Mitua
interprets the jury instructions as requiring the jury to find
that Liberty Mitual nade a dishonest decision. Li berty Mitua
then argues that no credible evidence was presented that it
engaged in di shonest or deceitful conduct.

121 "A «circuit <court has wde discretion as to the
instructions and special verdicts given to a jury, provided that
they adequately cover the law applicable to the facts."?
Crafting the content of a special verdict and instruction falls
within the discretion of the circuit court, and the exercise of
discretion wll not be disturbed on review if all material
i ssues of fact are covered by appropriate questions and the form
correctly and adequately covers the law that applies to the

case. %

“ The circuit court nodified pattern instruction Ws JI—
Cvil 2760, "Bad Faith by Insurance Conpany (Excess Verdict
Case)," to renove references to a judgnent above policy limts
and to focus the bad faith inquiry on Liberty Mitual's "failure
to settle” the Goths' claim

4" Vogel v. Gant-Lafayette Elec. Co-op., 201 Ws. 2d 416
422, 548 N.W2d 829 (1996).

“8 Stuart v. Weisflog's Showoom Gallery, Inc., 2008 W 22,
12, 308 Ws. 2d 103, 115, 746 N.W2d 762.

46



No. 2008AP1303

1122 In protesting the sufficiency of the evidence, Liberty
Mut ual focuses narrowmy on a single sentence in the lengthy jury
instructions on bad faith: "The term 'bad faith' carries wth
it the suggestion of dishonest or deceitful conduct."” Li berty
Mut ual reads too much into this phrase. The instructions, which
adapted Ws JI—Civil 2760, are in keeping with the case |aw %
Li berty Mt ual does not argue otherwise or attack the
instruction viewed as a whol e.

1123 Viewing the jury instruction as a whole, we conclude
that the jury was properly instructed. The sonmewhat | engthy
jury instruction included |anguage taken from the pattern
instruction and from prior cases. The jury was instructed that
bad faith carries with it a suggestion of dishonesty. >

1124 The jury was also instructed that "'[Blad faith' is a

term of broad application, and it is sonetines difficult to

49 Qur cases have defined bad faith by reference to "deceit;

duplicity; insincerity." Anderson, 85 Ws. 2d at 691. The
cases characterize bad faith as "a species of fraud." Ni chol s
v. US Fid & @Qar. Co., 37 Ws. 2d 238, 243, 155 N. W2d 104
(1967). W have said that "the knowing failure to exercise an

honest and informed judgnment constitutes the tort of bad faith,”
Ander son, 85 Ws. 2d at 692, and that "[t]he insurance
conpany, . . . to be liable, need not be found to have conmtted
fraud or to have acted dishonestly . . . ." At, 71 Ws. 2d at
354. A jury may properly conclude that an insurance conpany's
"massive failure” to carry out its identified duties constitutes
a "'suggestion of dishonesty' or 'a species of fraud,'" wthin
the nmeaning of 'bad faith.'" Baker v. N.W Nat'l Cas. Co.
(Baker 11), 26 Ws. 2d 306, 315, 132 N.W2d 493 (1965).

0 See Baker |1, 26 Ws. 2d at 316 ("[T]he insurer was anply
protected by the instructions that bad faith 'carries with it a
suggestion of dishonesty' and is '"a species of fraud."'").
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exactly define within the framework of every case"; that the
jury nmust "consider whether the conpany, in failing to perform
the duties it owd to Roehl Transport[,] denonstrated a
significant disregard of Roehl Transport's rights and economc
interests"; that the conpany's "decision not to settle should be
an honest one, taking into consideration both the interests of
the conpany and the interests of the insured;” that the
conpany's "[negligence] alone is not enough to show the conpany
acted in bad faith"; that the jury is to "consider the totality
of the insurance conpany's decisions in the handling of the
injured party's claimto determ ne whether those decisions were
intellectually honest and reasonable"; that if the jurors
determne that the conpany's decisions "were not honest and
reasonabl e deci sions, then the conpany may be said to have acted
in bad faith"; and that if the jurors "conclude that inportant
facts were recklessly ignored and disregarded during Liberty
Mutual 's adjustnent of the claim then the conpany nmay be said
to have acted in bad faith."

125 W conclude that the jury verdict was entered in
response to proper jury instructions. We do not accept Liberty
Mutual's conclusion that the instructions required a specific
finding of deceit or dishonesty.

126 The trial on the issue of bad faith |asted eight days.
The jury was instructed that Roehl Transport bore the burden of
showng bad faith to a reasonable <certainty by clear,

satisfactory, and convincing evi dence.
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1127 W need not review every detail of the extensive
record. W need state only that a review of the record shows
that a jury could conclude from the evidence that Liberty
Mut ual ' s deci sions denonstrated a significant disregard of Roehl
Transport's rights and economc interests and were not honest.
The evidence showed that Li berty Mutual enpl oyed clains
personnel on the Goth claim who had Ilittle training or
experience with trucking clains; that there was high turnover in
staffing the Goth claim that Liberty Mtual failed to
adequately supervise the staff's handling of the claim that the
investigation of the accident and Goth's injuries and nedical
condition was inadequate; that the insurance conpany m shandl ed
t he i ndependent nedi cal exam nation so that the extent of injury
and disability liability attributed to Roehl Transport was
exaggerated; that Liberty Mitual mde no attenpt to settle
Goth's clains when it had the opportunity to do so; and that
Liberty Mutual failed to retain experts, including an accident
reconstructionist, who could have provided evidence limting
Roehl Transport's liability to G oth.

128 From this evidence, the jury could reasonably concl ude
that Liberty Mitual exhibited a significant disregard of Roehl
Transport's interests wth the consequence that i nportant
actions to protect Roehl Transport's interests were not taken
and that the decisions made in handling the Goth claimwere not

honest. Credible evidence exists to support the jury verdict.
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1129 While Liberty Mitual points to evidence that
contradicts the jury's finding, the jury was free to rely on the
evidence it found nost credible.

B

130 Liberty Miutual also argues that neither Arthur Goth,
the injured victim nor Everett Roehl, the president of Roehl
Transport, the only persons who had authority to settle Goth's
claim testified at trial, and that wthout the testinony of
these persons Roehl Transport could not prove that the Goth
claim"could have settled" for $100, 000.

9131 Liberty Mitual argues that no settlenent could be
reached unless these two persons agreed to it and that although
Roehl Transport argued that the case should have settled for
$100,000 in February 2001, it provided no evidence that Arthur
Groth woul d have accepted that sum

132 One of Roehl Transport's expert wtnesses, Thonas
Thi bodeau, an attorney wth over forty years' experience in
trucki ng accident and insurance matters, testified that based on
his experience and his review of the Goth case, the estimted
settlement value of the case was "certainly under" $100, 000,
that Liberty Mitual should have been willing to pay $100,000 to
settle the claim before the personal injury lawsuit was
initiated, and that Li berty Mt ual "di sregarded Roehl's
interest” in failing to get the case resolved for $100, 000.

133 Roehl Transport's other expert w tness, Donald Downey,
was an experienced clains manager in the trucking industry. M.
Downey testified that the nature of Liberty Mitual's request for
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medi cal records from Goth's attorney was "quite burdensone"” and
"of f-putting” and that it was "shooting yourself in the foot"
for an insurance conpany to refuse to review nedical information
before the plaintiff finished treating for his injuries, as
Li berty Mitual had done here. M. Downey opined that Liberty
Muitual did not nake reasonable efforts to obtain nedical
information from Goth, at Ileast in part because Liberty
Mutual s staff was i nexperienced.

1134 In M. Downey's opinion, Liberty Mitual could have
settled the claim for $100,000, and the conmpany should have
attenpted a settlenment in that anount. M . Downey opined that
it was "pretty clear"” that Liberty Mitual's errors and om ssions
had caused damage to Roehl Transport and further that Liberty
Mut ual had denonstrated a significant disregard for Roehl's
interests.

135 Ardell Skow, Arthur Goth's attorney in the personal
injury suit against Roehl Transport, refused to comrent on the
specifics of his analysis of M. Goth's claim because of the
attorney-client privilege. Neverthel ess, he responded to a
hypothetical with facts simlar to Goth's claim Rel yi ng on
hi s experience, he opined that a reasonable settlenment value for
t he hypot hetical claimwould be $103,000 to $133, 000.

136 Liberty Mitual's own adjuster, Ni col e Bartunek,
testified that a claim like Goth's settles 99 percent of the
time for under $100, 000.

137 Liberty Mitual argues that absent testinony from the
two parties authorized to settle the Goth claim—Arthur Goth
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and Everett Roehl—the jury could not reasonably conclude that
the Goth claim could have been settled, and therefore that the
evi dence cannot support the verdict.

1138 Although Groth's and Roehl's testinmony nay have been
rel evant, Roehl Transport was not required to seek their
testinony, and their testinony was not necessary in order for a
jury to find that Liberty Miutual acted in bad faith and danmaged
Roehl Transport. Sufficient credible evidence was presented
from which the jury could conclude that Liberty Mitual commtted
bad faith in failing to settle the Goth claim for a value
wi t hi n Roehl Transport's $500, 000 deducti bl e.

1139 Although Liberty Mitual points to evidence that m ght
undermne or contradict the jury's finding, the jury was
entitled to rely on the evidence it found nost credible and
per suasi ve. The circuit court properly denied Liberty Mitual's
notion challenging the jury's verdict.

|V

1140 W  next exam ne Liberty Mitual's argunent t hat
judicial public policy considerations bar Roehl Transport's bad
faith claim based on expert testinony regarding what the
underlying Goth claim"could have settled for." Liberty Mitua
raised this issue on notion for summary judgnment in the circuit
court. The circuit court denied the notion. Li berty Mutual
raises this issue in this court. Application of judicial public

policy considerations is a question of law for this court to
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deci de independently, Dbenefiting from the analysis of the
circuit court.>
1141 Liberty Miutual argues that judicial public policy
considerations preclude liability in the present case even if
the court decides that the jury verdict was not flawed. The
court has applied judicial public policy considerations in tort
cases based on negligence to bar liability, recognizing that
"cases in which a causally negligent tortfeasor is relieved of
l[tability [on judicial public policy grounds] are infrequent and
present unusual and extrene consi derations.">?
142 The court has denied recovery in negligence cases
based on the follow ng judicial public policy considerations:
1. The injury is too renote fromthe negligence;
2. The injury is too wholly out of proportion to the
cul pability of the negligent tortfeasor;
3. In retrospect it appears too highly extraordinary that
t he negligence shoul d have brought about the harm
4. Allowance of recovery would place too unreasonable a

burden on the negligent tortfeasor;

°l Coffey v. City of MIlwaukee, 74 Ws. 2d 526, 541, 247
N.W2d 132 (1976).

%2 Schlomer by Bye v. Perina, 169 Ws. 2d 247, 253, 485
N.W2d 399 (1992) (citing Steward v. WiIf, 85 Ws. 2d 461, 271
N.W2d 79, 88 (1978)). See also Bowen v. Lunbernmens Miut. Cas.
Co., 183 Ws. 2d 627, 644 n.12, 517 N.W2d 432 (1994) (courts
bar liability on public policy grounds "in cases so extrene that
it would shock the conscience of society to inpose liability").
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5. Allowance of recovery would be too likely to open the
way for fraudulent clains; or
6. Allowance of recovery would enter a field that has no
sensi bl e or just stopping point.>®
1143 In support of its argument that we should apply
judicial public policy to relieve it of liability for bad faith,

Li berty Miutual relies principally on Schloner by Bye v. Perina,

169 Ws. 2d 247, 485 N.W2d 399 (1992), a legal mal practice case
in which this court foreclosed the attorney's liability on
judicial public policy grounds.

144 In Schloner, an injured child was represented for
approximately three years by an attorney who did not settle the
claim or file a lawsuit. Schl oner, 169 Ws. 2d at 250. A
second attorney took over the case, filed suit in federal court
and negotiated a structured settlenent with an estinmated val ue
of nmore than $1 mllion. The child then brought a nal practice
action against the first attorney for failing to conclude the
case.

1145 The jury found that the first attorney had been
negligent in neglecting the claim that the claim dimnished in
value during the period of neglect, and that the attorney's
negl ect denied the child the ability to invest funds from his
settl enment. Schl oner, 169 Ws. 2d at 249. The circuit court

awar ded danages representing the difference between the anount

°3 See Coffey, 74 Ws. 2d at 541 (quoting Hass v. Chicago &
N.W Ry. Co., 48 Ws. 2d 321, 179 N.W2d 885 (1970)).
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the client "would have recovered" if not for the |awer's
negligent actions and the settlenment entered, plus an anount for
the lost use of funds in the intervening period. Schl oner, 169
Ws. 2d at 251.

146 The court of appeals reversed the judgnent, concluding
that judicial public policy considerations preclude an award for
the loss of a larger settlenent. There is "no just or sensible
stopping point" as to each of the three elenents of the child's
cause of action: negligence, causation, and danages. Schl oner,
169 Ws. 2d at 249, 252.

1147 The Wsconsin Suprene Court affirmed the decision of
the court of appeals but rested its decision on different
judicial public policy considerations. The suprene court
reasoned that recovery nust be denied on judicial public policy
grounds because the injury is "too renote from the negligence"
and "too out of proportion to the culpability of the negligent"
| awyer. Schloner, 169 Ws. 2d at 249, 254.

1148 The suprene court stated that "[d]elay by an attorney
al one cannot cause damages unless it is probable that it caused
the loss of a witness, passing of a statute of limtations or
simlar results.” Schl oner, 169 Ws. 2d at 253. The court
concluded there was no proof that the insurance carrier would
have settled the case earlier than it did. Wt hout evidence
about "what the parties would have settled for," the suprene
court declared that the jury verdict had been based entirely on

specul ati on.
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1149 Schl oner is distinguishable from the instant case.
Schloner is a negligence case, as are the other cases Liberty
Mitual cites to support its judicial public policy argunent. >

150 Li berty Mitual suggests that the sanme judicial public
policy analysis applies to any "action sounding in tort."> The
cases cited do not espouse or support such a general rule.

W sconsin courts have generally applied the six well-established

j udi ci al public policy factors to delineate Iliability in
negl i gence cases.>® I ndeed, five of the six public policy
considerations are stated in reference to a negligent

tortfeasor.

151 The tort of bad faith in the present case rests on a
breach of good faith, not on negligence.® Liberty Mitual cites
no bad faith case in which the court has applied these judicial
public policy factors. W have not found any.

1152 W need not determne in the present case whether sone

or all of the traditional judicial public policy considerations

° See Brief of Defendant-Cross Appellant at 32-35 (citing
Schlonmer by Bye v. Perina, 169 Ws. 2d 247, 485 N W2d 399
(1992); Mrgan v. Penn. Gen. Ins. Co., 87 Ws. 2d 723, 735, 275

N. W 2d 660 (1979); Coffey, 74 Ws. 2d at 541).

> Brief of Defendant-Cross Appellant at 32.

°® See, e.g., Behrendt v. @lf Underwiters Ins. Co., 2009
w 71, 928, 318 Ws. 2d 622, 768 N W2d 568; Stephenson
Uni versal Metrics, 2002 W 30, 943, 251 Ws. 2d 171, 641 N. w2ad
158 (both citing Colla v. Mandella, 1 Ws. 2d 594, 598-99, 85
N.W2d 345 (1957)).

® Johnson v. Am Family Mit. Ins. Co., 93 Ws. 2d 633, 646,
287 N.W2d 729 (1980).
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m ght ever be applied to preclude recovery in a bad faith
action. Even if we were to apply judicial public policy
considerations to a bad faith claim the facts in the present
case woul d not preclude recovery on that basis.

153 Furthernore, the instant case is distinguishable from
Schlonmer on its facts. The Wsconsin Suprenme Court's
determnation in Schloner rested on a fact-specific evaluation
that there had been "no proof" denonstrating the claim would
have settled earlier.®® The court noted that the first attorney
had been seriously ill and hospitalized for extended periods
during his representation and that he had kept abreast of |ega
devel opnments, which nmeant the child' s claim was not barred by
the passage of time. The child was also free to retain another
| awyer to pursue his claimand eventually did so.

154 In contrast, Liberty Mitual retained control over
handling the Goth claim and was in the best position to
evaluate the risks. Roehl Transport presented anple evidence
from which the jury could conclude that the claim would have
settled wearlier for a |I|esser anount. Roehl  Transport's
W tnesses testified that the case should have been settled in
the range of $100,000 if not for Liberty Mtual's bad faith
conduct . The jury had credible evidence to conclude that
Li berty Mitual's bad faith increased Roehl Transport's
liability. Thus, there is no basis for the court to conclude in

the instant case as a matter of l|law that the damages were "too

58 gSchl omer, 169 Ws. 2d at 253.
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remote” from the bad faith and "too out of proportion to the
culpability,” as the court determned in Schloner. The
consequences suffered—greater liability to a tort victim—were
exactly what would be expected from an insurance conpany's bad
faith handling of a liability claim

1155 To the extent that Liberty Mitual argues that the
hypot heti cal value for which a claim "could have settled" should
never be a permtted basis for recovery, this court's decision
in Schl omer underm nes their argunent. There, the suprene court
held that delay by an attorney standing alone could not justify
recovering damages but allowed that "loss of a witness . . . or
simlar results" mght warrant recovery. Schl oner, 169
Ws. 2d at 253.

156 In the instant case, Roehl Transport adduced evi dence
from which the jury could conclude that Liberty Miutual acted in
bad faith by failing to retain an accident reconstructionist and
failing to secure evidence to reduce Roehl Transport's
lTability. The consequences of these actions are "simlar to"

the loss of a wtness, which Schloner suggests can permt

recovery of damages. ®®

* In Schlomer, the court of appeals relied on a broad
policy rationale, nanely that allowing recovery would "open[]

the door to malpractice clains . . . resting largely on evidence
of an abstract and hypothetical nature,” and permt recovery in
an area wWth no "sensible or just stopping point." See

Schl oner, 169 Ws. 2d at 251-52. The suprene court explicitly
rejected this broader reasoning, resting the high court's
decision to deny recovery on a narrower and nore fact-specific
evaluation. |1d. at 254.
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1157 Liberty Mitual's argunment to preclude liability does
not ultimately rest on judicial public policy considerations.
In arguing this issues, Liberty Mitual is in essence restating
their protest that only speculative or opinion evidence of the
possible settlenent value of Goth's claim was presented.
Liberty Mitual's judicial public policy argunent anounts to
reiterating the conpany's attack on the sufficiency of the
evi dence supporting the jury's verdict and award of damages. W
have already reviewed the evidence and have rejected Liberty
Mutual 's attack on its sufficiency.

1158 The award of danmages in the present case is not barred
by judicial public policy considerations.

\

1159 Next we consider the issue of attorney fees. In its
conpl aint, Roehl Transport sought recovery of its attorney fees
and costs in bringing this bad faith action. Both parties
agree, as do we, that attorney fees are recoverable as
compensatory damage in a bad faith action.®®  Liberty Mitual
argues, however, that it has a constitutional right to a jury to
determ ne attorney fees and that Roehl Transport was required to
submt proof of the anmpbunt of its attorney fees to the jury.
Whet her attorney fees nay be awarded as damages in a bad faith

claim is a question of Jlaw that this court determ nes

0 "[Als damages resulting from the tort of bad faith,
attorney fees do not remain attorney fees, but instead are
transforned into damages.” Stewart v. Farners Ins. Goup, 2009
W App 130, 114, 321 Ws. 2d 391, 773 N.W2d 513.
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i ndependently, benefiting from the analysis of the circuit
court. ®

1160 The jury was not asked in the present case to decide
whet her Roehl Transport should be awarded attorney fees or in
what anount. Rat her, Roehl Transport filed a post-trial notion
with the circuit court seeking an award of its attorney fees
The circuit court denied Roehl Transport's notion because "Roehl
Transport decided not to bring evidence of attorney's fees at
trial" and "conpensatory damages nust be awarded by the trier of
fact based on the evidence brought at trial

1161 W conclude that Roehl Transport was entitled to
attorney fees as a mtter of law as a result of the jury's
finding of bad faith and that the determ nation of the anount of
attorney fees as conpensatory damages is a matter of law for the
circuit court to determ ne. Accordingly, the circuit court
erred in denying Roehl Transport's request for attorney fees and
in failing to determine the anpbunt of fees to be awarded to
Roehl Transport. W therefore reverse the circuit court's
deni al of Roehl Transport's notion requesting attorney fees and
remand the matter to the circuit court to determine the attorney
fees to be awarded to Roehl Transport as conpensatory danages.

162 The <critical case on which both parties rely in

di scussing attorney fees is DeChant v. Mmnarch Life Ins. Co.,

200 Ws. 2d 559, 547 N W2d 592 (1996). In DeChant, a first-

®l DeChant, 200 Ws. 2d at 568 (citing Newhouse by Skow v.
Citizens Sec. Mit. Ins., 176 Ws. 2d 824, 837, 501 Nw2ad 1
(1933)).
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party bad faith case, the insured sued his insurance conpany for
breach of contract and for bad faith for the insurance conpany's
di scontinuation of his disability benefits.® In speci al
interrogatories, the jury found, inter alia, that the insurance
conpany had breached the policy and that it had acted in bad
faith. It awarded "100 percent" of the insured's attorney fees
incurred in prosecuting the lawsuit, in addition to other
damages.®®  The jury did not, however, enter findings about
attorney fees or award the dollar amount of the fees. The
circuit court then inserted a dollar anpbunt into the verdict
formfor attorney fees.®

1163 The Wsconsin Suprene Court granted review to decide
whet her attorney fees incurred by an insured in prosecuting an
insurance bad faith action constitute conpensable danmages for
bad faith. The court determned that the insured s attorney
fees were to be awarded as danmages, reasoning that "when an
insurer acts in bad faith by denying benefits, it is liable to
the insured in tort for any damges which are the proxinmte
result of that conduct” and that attorney fees should be
included in conpensatory damages when "bad faith caused [the

insured] to incur legal expenses" because he "was forced to

62 DeChant, 200 Ws. 2d at 565.
63 1d. at 566.

64 1d. at 566-67.
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retain an attorney to obtain the benefits" of his insurance
policy. DeChant, 200 Ws. 2d at 571.°%

1164 DeChant was extended to third party bad faith clains
in Mgorowmcz v. Alied Mitual Insurance Co., 212 Ws. 2d 513,

569 N.wW2d 472 (C. App. 1997). In Majorowicz, as in the

present case, an insured sued the insurance conpany for bad
faith in handling a third-party personal injury claim
Maj orowi cz, 212 Ws. 2d at 521.

1165 On a notion for relief from judgnment pursuant to Ws.
Stat. § 806.07, Majorow cz noved for an award of attorney fees,
urging the circuit court to award attorney fees as allowed in
the DeChant case, which had just been decided. The circuit
court granted the notion and awarded actual attorney fees. The
circuit court did not require a jury determnation of attorney
f ees.

166 In Mjorowicz, the court of appeals concluded that

DeChant required "recovery of attorney fees as actual damages”
in a third-party bad faith claim In order to avoid
"unconpensable harns,” the court of appeals held that |[egal
expenses resulting fromthe insurance conpany's bad faith should
be affirmed as a proper award of damages. The court of appeals

reasoned that:

®> The DeChant court "recognized the subtle but significant
difference between attorney's fees attributable to bringing a
| awsuit and those recoverable as damages resulting froma tort.
The fornmer is intended to conpensate the attorneys, whereas the
latter is intended to conpensate the victins." Reusch v. Roob,
2000 W App 76, 135, 234 Ws. 2d 270, 610 N.W2d 168.
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Allied s bad faith conduct exposed Majorowicz to an
additional set of harns not covered by her policy.
Unl ess Majorowicz is able to obtain relief in the form
of attorney fees and other damages, the bad faith
denial in not properly investigating, evaluating and
properly communicating wth her exposes her to
numer ous unconpensabl e harns. Allied's bad faith
caused Majorowicz to incur |egal expenses. If Alied
had properly investigated, evaluated, and settled the
clains, Majorowicz would not have had to seek the
assistance of an attorney to represent her in the bad
faith claim

Maj orowi cz, 212 Ws. 2d at 536.

1167 The instant case is analogous to Majorowicz. Had

Li berty Mutual properly fulfilled its responsibilities in
handling the G oth claim Roehl Transport would not have had to
hire an attorney to recover its losses in this bad faith claim
Maj orowi cz teaches that when a jury finds bad faith in a third-
party bad faith claim the insured is entitled to recovery of
attorney fees as a matter of law, a jury determ nation of the
anount of the attorney fees is not required, and the circuit
court may determ ne the anpunt of attorney fees.

1168 Subsequent bad faith cases have recognized that the
circuit court can determne the attorney fees to be awarded as
damages in bad faith tort cases. For exanple, in Alied

Processors, Inc. v. Western National Mitual |nsurance Co., 2001

W App 129, 19139, 246 Ws. 2d 579, 629 N.W2d 329, in a post-
verdict notion, the insured in a third-party bad faith claim
sought an award of attorney fees as conpensatory damages based
on the jury's finding of bad faith. The circuit court then

entered judgnment for the anmpunt of attorney fees sought, nanely
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one-third of the anmpbunt of the jury's conpensatory danages award
under a contingency fee arrangenent.

1169 The court of appeals affirnmed both the insured' s right
to recover attorney fees and the circuit court's determnation

of the amount. ©®

Assum ng W thout deciding that the insured nust
establish that the fees actually incurred were reasonable, ® the
court of appeals affirnmed the anount of fees entered as a proper
exercise of the circuit court's discretion.

1170 These cases thus teach that the successful conplai nant
in a bad faith action is entitled to an award of attorney fees
as conpensatory damages, and that the circuit court is in a
position to determ ne the anount of the award.

171 DeChant al so teaches, however, that there may be cases
in which a question about the award of jury fees as conpensatory
damages for bad faith is best submtted to the jury. In
DeChant, the plaintiff was seeking damages for both breach of

contract and bad faith. The two actions were tried together.

The jury was asked, "[What amount of noney would fairly

66 Allied Processors, Inc. v. W Nat'l Mt. Ins. Co., 2001
W App 129, 9145, 47, 246 Ws. 2d 579, 629 N W2d 329.

® The parties disputed who had the burden of proof. The
insured argued that when attorney fees are a conponent of
conpensatory damages, the rule should be that the insured nay
recover the actual fees unless the insurance conpany shows that

the fees are unreasonable. The insurance conpany apparently
argued that the insured nust establish that the actual fees were
reasonabl e attorney fees. Allied Processors, 246 Ws. 2d 579
145.
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conpensate Plaintiff for damages caused by Defendant's bad faith

conduct?" The jury answered as foll ows:

a) for attorney's fees: 100%

b) for bond prem uns: 100%

c) for all other: $300, 000

1172 The apportionnent of attorney fees between the two
different causes of action may have made a jury determ nation
necessary in DeChant. In the instant case, only the bad faith
claim was submtted to the jury. Roehl Transport was entitled
to an award of attorney fees as a matter of |aw and no
apportionnent of attorney fees was required. The circuit court
therefore erred in the present case in denying an award for
attorney fees that Roehl Transport clained in its conplaint and
thereafter.

1173 Liberty Mitual's argunents that a jury determ nation
of attorney fees is required in the instant case are not
per suasi ve. Attorney fees are awarded as a matter of law to a
successful claimant in a bad faith action. Practical trial
court processes and the wunique nature of a circuit court's
expertise in determning attorney fees nmake the award of
attorney fees different from other conpensatory damages to be
determ ned by the jury.

1174 Liberty Miutual argues that Brandt v. Superior Court of

San Diego County, 693 P.2d 796 (Cal. 1985), a case explained and

followed in DeChant, teaches that the award of attorney fees

must be nade by the jury. Brandt was a first-party bad faith
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case in which the insured brought a bad faith claim together
with a breach of contract claim Brandt stated that since the
attorney fees were recoverable as danmages in a bad faith claim
the determnation of the recoverable fees nmust be nmade by the
trier of fact unless the parties stipulate otherw se.®® Liberty
Mut ual argues that adhering to Brandt, it was entitled to have
the jury decide the issue of attorney fees.

1175 W are not persuaded that DeChant's reliance on Brandt
requires that the award of attorneys fees be made by the jury.

1176 DeChant adopted the substantive law stated in Brandt
that attorney fees were recoverable as danmages in a bad faith
claim but DeChant did not adopt Brandt's discussion of a jury
trial.

177 Furthernore, the Brandt court itself recognized that
an award of attorney fees nade by the trial court after trial
"would normally be preferable since the determ nation then would
be made after conpletion of |egal services, and proof that
ot herwise would have been presented to the jury could be
sinplified because of the court's expertise in evaluating |egal
servi ces. "% Brandt thus recognized that the position Liberty
Mut ual argues would make it inpossible for the jury to address
the full wvalue of damages. Attorney fees continue to be

incurred in the final stages of trial, in closing argunents, and

® Brandt v. Sup. . of San Diego County, 693 P.2d 796, 819
(Cal . 1985).

69 Brandt, 693 P.2d at 800.
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in post-trial proceedings, all of which cannot be determ ned by
the jury. ®

178 Furthernore, if we accepted Liberty Miutual's position
docunentation of the attorneys' actions and testinony by the
attorneys would need to be presented to the jury, shifting the
focus of the trial away fromthe central issues and creating the
unavoi dable risk of prejudice. | nadm ssi bl e evidence produced
in discovery for which attorney fees were incurred m ght have to
be produced, and issues that were dism ssed before trial but for
which the claimnt nevertheless incurred attorney fees would
have to be raised at trial. The sanme attorneys litigating the
case would be called upon to testify about the nature of their
trial preparations and the value of their services. Trying the
anopunt of attorney fees to a jury in the sane trial in which the
bad faith claimis being decided presents unworkable chall enges
to the orderly conduct of the trial process.

1179 A trial court's expertise and preferential position in
evaluating legal services, as recognized in Brandt, is also a

wel | -accepted concept in Wsconsin |aw The circuit court "is

in an advant ageous position to observe the anmount and quality of

" Even the Brandt case, which explicitly recognized the
right to a determnation by the trier of fact on proper
allocation of attorneys' fees, noted that "[a] stipulation for a
postjudgnent allocation and award by the trial court would
normally be preferable since the determnation then would be
made after conpletion of the legal services.” Brandt, 693 P.2d
at 819.
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work performed and has the expertise to evaluate the
reasonabl eness of the fees."™

1180 Only a separate trial on the issue of attorney fees
after all other proceedings on the bad faith claim have
concluded would allow all attorney fees to be presented and
proved to a jury. The Jlaw does not require such an
extraordinary procedure, and Liberty Mtual cites no case in
whi ch such a procedure has been foll owed.

1181 For these reasons, Brandt does not persuade us to
adopt Liberty Mutual's position.

1182 Liberty Mitual also cites a recent decision by the

court of appeals, Stewart v. Farnmers Ins. Goup, 2009 W App

130, 321 Ws. 2d 391, 773 N WwW2d 513, as support for its
posi tion. Li berty Mitual argues that just as the award of
attorney fees was subsuned in the offer of judgnent in Stewart,
here attorney fees should be considered as included in the
jury's award of conpensatory danmages.

1183 Stewart does not support Liberty Mitual. St ewart
recogni zes that attorney fees becone recoverabl e as danages upon
a finding of bad faith and that an offer of judgnent includes
all danages. A litigant cannot accept an offer of judgnent as a
conplete settlenment and then seek a further award of attorney

fees as dammages. In the instant case, no evidence of attorney

T Allied Processors, 246 Ws. 2d 579, 9146. In Tesch v.
Tesch, 63 Ws. 2d 320, 334-35, 217 N.W2d 647 (1974), the court
observed that famliarity with the case nade the trial court
better suited than the jury to evaluate and award a claim for
attorney fees.
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fees was presented to the jury. Roehl Transport did not ask the
jury for an award of attorney fees. Under these circunstances
the jury's damage award cannot be considered to have included
the attorney fees to which Roehl Transport is legally entitled.
1184 In  sum the cases teach that a postverdict
determ nation of attorney fees by the circuit court has been an
acceptabl e procedure for the award of attorney fees as part of
conpensatory damages recoverable in a bad faith claim Her e

the jury found that Liberty Mitual acted in bad faith. Roehl

Transport is entitled to an award of attorney fees as
conpensatory danages. The amount of the attorney fees nay be
determined by the circuit court on a postverdict notion. e

therefore reverse the circuit court's deni al of Roeh
Transport's notion seeking attorney fees and renmand the natter
to the circuit court to determne the amount of attorney fees

Roehl Transport may recover as conpensatory damages. '2

2 Roehl Transport asks this court to enter an order
awardi ng $738,191 in attorney fees and costs. It argues that
because Liberty Miutual had no specific objection to any item of
Roehl Transport's clainmed fees, this court should award the ful
anount cl ai med.

W disagree wth Roehl Transport. The <circuit court's
determ nation of the value of attorney fees wll ordinarily be
affirmed except for an erroneous exercise of discretion. 1In the
present case, the circuit court has nmade no determ nation for us
to review W therefore should remand to allow the circuit
court to act.
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VI

1185 At last, we turn to the final I ssue presented:
whether the circuit court erred in dismssing Roehl Transport's
claimfor punitive damges.

1186 In its conplaint, Roehl Transport sought punitive
damages "in an amount to be determned by the trier of fact.”
The circuit court ruled that Roehl Transport could not pursue
punitive damages, and the issue was not put to the jury. After
the verdict was entered, Roehl Transport noved for a second
trial only on the issue of punitive damages. The circuit court
denied this notion. Roehl Transport raised this issue in this
court.

1187 "A «circuit court submts a question of punitive
damages to the jury only after determning, as a matter of |aw,
that there 1is evidence to support an award of punitive
damages."’® \Whether sufficient evidence is presented to submt

the question of punitive danmages to a jury is a question of |aw

Another reason for remand is that it 1is not apparent
whet her Roehl Transport's submtted claim for attorney fees
inproperly includes a share of fees attributable to its pursuit
of punitive damages in the present case. See DeChant, 200
Ws. 2d at 581 (Abrahanmson, J., concurring) ("[AJttorney fees
incurred in proving punitive damges cannot be construed as
damages resulting from tortious bad faith conduct. | nst ead,
they begin as attorney fees and renmain attorney fees, never
undergoing a transvaluation into danages."); Mjorowcz, 212
Ws. 2d at 536-37 (declaring that attorney fees incurred in
pursuing punitive danages are not available as a conponent of
conpensatory damages for a bad faith claim; A lied Processors,
246 Ws. 2d 579, 142 n.11 (sane).

 MIler v. Wal-Mart Stores, lInc., 219 Ws. 2d 250, 268,
580 N.W2d 233 (1998).
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for this court's independent determ nation, benefiting from the
anal ysis of the circuit court.’™

1188 The availability of punitive danages is governed by
Ws. Stat. § 895.043.7° A plaintiff "may receive punitive
damages if evidence is submtted showing that the defendant
acted maliciously toward the plaintiff or in an intentional
disregard of the rights of the plaintiff." Ws. Stat.
§ 895. 043(3).

1189 Circuit courts are to "serve as gatekeepers before
sending a question on punitive danmages to the jury" and "should
not submt the issue of punitive damages to the jury in the
absence of evidence warranting a conclusion to a reasonable
certainty that the party against whom punitive damages may be
awarded acted with the requisite . . . conduct."’®

1190 W have interpreted the statutory standard of an
"intentional disregard of the rights of the plaintiff" to
require "a purpose to disregard the plaintiff's rights" or an
awareness that one's actions "are substantially certain to

result in the plaintiff's rights being disregarded.’”” In Strenke

" Wscher v. Mtsubishi Heavy Indus. Am, Inc., 2005 W 26,
14, 279 Ws. 2d 4, 694 N W2d 320; Strenke v. Hogner, 2005 W
25, 113, 279 Ws. 2d 52, 694 N W 2d 296.

> Wsconsin Stat. § 895.043 was previously codified as Ws.
Stat. § 895. 85. The section was renunbered w thout substantive
change by 2005 Ws. Act 155 § 71

® Strenke, 279 Ws. 2d 52, 740 (citing Bank of Sun Prairie
v. Esser, 155 Ws. 2d 724, 735, 456 N W2d 585 (1990)). See
al so Wscher, 279 Ws. 2d at 21.

" Strenke, 279 Ws. 2d 52, {38.
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v. Hogner, 2005 W 25, 279 Ws. 2d 52, 694 N W2d 296, we
described this "heightened" standard of "purposeful disregard”

i nposed by Ws. Stat. 8§ 895.043 as foll ows:

[A] person acts in an intentional disregard of the
rights of the plaintiff if the person acts with a
purpose to disregard the plaintiff's rights, or is
aware that his or her acts are substantially certain
to result in the plaintiff's rights being disregarded.
This will require that an act or course of conduct be
del i ber at e. Additionally, the act or conduct nust
actually disregard the rights of the plaintiff,
whether it be a right to safety, health or life, a
property right, or sone other right. Finally, the act
or conduct nust be sufficiently aggravated to warrant
puni shment by punitive damages.

Strenke, 279 Ws. 2d 52, {38.

191 In the instant case, the circuit court determ ned not
to submt Roehl Transport's claim for punitive damages to the
jury and dismssed the claim observing that "nothing that |

heard even came «close" to justifying punitive damages.’®

® At the close of plaintiff's evidence, Judge Lundell ruled
fromthe bench on punitive danages as foll ows:

| listened to the testinony and the depositions and
what ever wth an ear toward . . . the operative
| anguage for punitive danages. |, honestly, regarding
punitive damages, did not hear anything that was so
outrageous that t hat particul ar aspect of t he
conplaint ought to go on. To ne, this is a case where

there was an opportunity to settle early on . . . for
lots of reasons, none of which rise to the level of
punitive conduct, for lots  of reasons didn't
happen. . . . I'"'m not sure you need an expert to give
an opinion about punitive danages, but there |just
sinply is nothing there. And | listened carefully. |

was waiting for it, because | thought that was sort of
sonething the plaintiff was going to be bringing in
sonewhere along the way, but | didn't hear it.
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Postverdi ct, Roehl Transport noved for a new trial on the issue
of punitive damages, and the circuit court denied this notion.

1192 I ndependently reviewing the evidence, we affirm the
circuit court's rulings on punitive damages. The evi dence does
not show that Liberty Mitual had a "purpose" to disregard Roehl
Transport's rights or was aware that their acts were
"substantially certain" to result in such disregard. Mor eover
the conduct was not of a type "sufficiently aggravated" to
warrant punitive danmages. The circuit court properly wthheld
the issue of punitive damages fromthe jury.

1193 Roehl Transport argues that the award of punitive

damages upheld in the bad faith case of Mjorowicz v. Alied

Mutual Ins. Co., 212 Ws. 2d 513, 569 NWw2ad 472 (C. App.

1997), is applicable here. W disagree with Roehl Transport.
Maj orowi cz is readily distinguished.

1194 Maj orowi cz was anal yzed under the conmmon-|law standard
for punitive damages that preceded the enactnent of Ws. Stat

§ 895.043. See Majorowi cz, 212 Ws. 2d at 532-33. I n enacting

Ws. Stat. § 895.043, the legislature intended to nmake punitive
damages | ess readily avail able.

1195 Moreover, the facts of Mjorowi cz denonstrate that

punitive damages are not warranted in the instant case. There,

So . . . punitive damages are not going to go forward.
That's it.

® See Strenke, 279 Ws. 2d 52, 934 ("the legislature
intended to require an increased |evel of consciousness and
del i berateness at which the defendant nust disregard the
plaintiff's rights in order to be subject to punitive damages").
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the insured carried $100,000 in auto liability coverage. After
the insurance conpany refused a settlenent offer for the policy
limts, total judgnment was entered against the insured for
$221, 213. 10. Al though the facts presented "a clear liability
case," the insurance conpany, in possession of negative nedica
reports, had advised the insured that there was little chance of
an excess verdict, advised the insured against hiring her own
|awer, and did not inform the insured of a settlenent offer.
The jury could reasonabl y concl ude t hat under t hese
circunstances the insurance conpany's actions denonstrated

"intentional disregard" of rights. Maj orowi cz, 212 Ws. 2d at

532-33; see also Strenke, 279 Ws. 2d at 65-66.

1196 By contrast, the evidence in the present case does not
justify punitive danmages. Although anple evidence exists to
support the jury's finding of bad faith, the record does not
show that Liberty Mitual's actions denonstrated "intentional
di sregard” of Roehl Transport's rights as we have interpreted
t hat standard. The evidence does not denonstrate that Liberty
Mutual had "a purpose to disregard the plaintiff's rights" or an
awareness that its actions "are substantially certain to result
in the plaintiff's rights being disregarded.™

1197 The <circuit court heard the evidence and concl uded
that the issue of punitive damages should not be submtted to
the jury. W agree with the circuit court. W affirm the
circuit court's dismssal of the punitive damages claim and
denial of Roehl Transport's notion for a new trial on punitive
damages.
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* * * %

1198 I n conclusion, we hold as foll ows:

(1) Roehl Transport, an insured with a deductible for
its liability coverage, has a cognizable bad faith claim
against its insurance conpany when the conpany has contro
over settlenent of a third-party claim and engaged in bad
faith conduct toward the insured, even though the judgnent
does not exceed the policy limts.

(2) Sufficient credible evidence supports the jury's
finding of bad faith and the jury's determnation of
damages in this case.

(3) Judicial public policy does not preclude Roeh
Transport's bad faith claim

(4) Roehl Transport is entitled to attorney fees as a
matter of law upon the jury's finding of bad faith. The
anount of attorney fees to be awarded is for the circuit
court to determ ne on renand.

(5) The circuit court did not err in denying Roehl
Transport's claimfor punitive damages.

1199 Accordingly, we affirm the judgnent and order of the
circuit court awarding Roehl Transport danmages on its bad faith
cl aim and denying Roehl Transport's claim for punitive damages.
We reverse the circuit court's denial of attorney fees to Roehl
Transport and remand to the circuit court the determ nation of

the anobunt of attorney fees Roehl Transport nay recover.
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By the Court.—Fhe judgnent and order of the circuit court

are affirnmed in part and reversed in part, and the cause is

r emanded.
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